
.«

CERTIrIlOO f~AIL

February 25, 198)

Ms. ElIzabeth M. Kodis
P.O. Sox 535
Volcano, HI 967&5

DeClr HS. Kodis:

Appeal from Planning Director's Denial
- .of Variance '

T2X ~aD Key 1-1-0&:11

This is to inform you that at its meeting on Febr~ary 17, 19d),
the Planning eommlssion vottid to sustain your petition for appeal
from.. the Plannfhi Director's denial of your variance request to
alJow the.. !WP.s:.t1tUC"tIon of a garage additIon to an e xLs t Lnjj s',lngle
fa.!J'.lly dw·e~"P__r;w'o·.w1th a front yard setback of 15 feet in lieu of the
minimum reqoi~ement of 25 feet at Keaau, Puna •
. ;;: -=,:_:~;..:;-;:', - .. -

aa~ed'bh thi~ .d~dlsion, 'your variance application is hereby
declar~d;8Pprov~d. The Planning Commission'~€easons are as follows:

l:.}-'" -
. ':-, :OJ ,. '-J.";"\ ..... • • "; ,

... ··'·(1. '... There .~r.e special or unusual circumstances applying to the
'.' , sut>ft!cl:.~jiroperty whIch exist to a degree that woulo .

. ;.:. ,.' o tbe rwrs e be available and to a degree which obviously
..., .."fnterre~es wi~h the best use or manner of development of
\, ,the.-property.'

. . . \
. . \ ..
In 1972, ,the Building Per~lt was approved for the
construction of the existing single family d.ellin9.
Although the minimum front yArd setback requirement 5DS

.' 25 reati.the buildin~ plans were erronpously granted with a
: .,: :~;\ .IS-foot front ya r c s e t os c k , In oiscovering the v i o t o t t on,
\~~~\r:the petitioner filed B vBri~nce application for the
!~\ .. 'retention.of the sinple family dwelling with the IS-foot
\ " '. setback. As part of the application, the petitioner also

~:i-:~'" reouested a variance to allow t,he construction of the
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garage addition utilizing the same front.yard setback of
15 feet. While the variance for the retention of the
e~isting single fB~jly dwelling·was approved; this
partIcular variance, which sought the S8me setback of 15
feet as·that of the dwelling, wos denied. the petition~r
intends to utilize the same building line for the oaraoe
addition as that which was approv~d-for the eXisti~c 
6wel1ino for economic as well as practical reasons.- To
deny th~ variance for the gareb~ add)tion,'while still
approving the setback for the Dwelling merely because the
latter already exists, would: appear to be an arbitrary
decision. To deny this ~artlcular variance would
definitely impose·unduft design hardship on the petitioner.

Further, to deny this variance and require the petitioner
to comply with the 25-foot front yard setback would
definitely result in the interference with the best use or
manner of development of t~e SUbject property, IndIrectly,
the setback problem occurs not because of the petitioner's
own negligence, but rather, through'the fault of a previous
governmental action· in the original approval of the
Suilding Permit of the dwellin9.

2. There are no reasonable alternatives to resolve the
difficulty. The altein,tive t~ construct the garage
addition without the variance would cause undue desjgn
hardships on the petitioner, when other more reasonible
alternatives are a va I LabLe , Further, it is felt that the
denIal of this ~articulBr variance, in light of the similar
variance request which was granted for the existIng
dwelling, would not serve as a reasonable alternative in
thIs situation. The acquisition of the property.ofter the
dwelling was constructed and the subsequent design problem
for the parage addition is not necessarily a self-creatuo·
one, but results from the previous governmental action in
approvIng the original BuIlding Permit for the'dwelling
with an Inadequate setback.

Therefore, because of these considerations, any design
solution which would have to adnere to the minimum setback
requirement would be unreasonable and may fo·raclose any
100ical and practical options In constructing the garene
aodi ti on.

Further, since there already exists a water tank to the
rear of the·ptoposed addition, the alternative of movin9
the garage to the rear would nec~ssitate the relocation of
the existing water tank. The other alternative of
constructing 8 free-standing garage away from the existinq
dwelling may not be feasible from a funct'onal standpoint.
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3. The granting of, the variance Is consistent ~ith the general
purpose of the loning district; the intent and purpose of
t ne Zonino Co de , and the General Plan. The intent and
purpose of the setback requirements is to ensure that
light, air, physical and visual circulatory. functions are
available between structures and property lines. for this
particular request, as' also' used as reasons for the
approval of the setback variance for the existing dwelling,
the location of the proposed addition will still provide
for these functions. In view of the above, it Is further.
determined that the granting of the variance would not be
considered to be materially detrimental to the public's
welfare nor cause any substantial or adverse impact to the
area's character or to adjoining properties. .

Approval of this Variance request by the Planning Commission Is
subject to the following conditions:

1. The petitioner o~ its authorized represpntative shall
comply with all of tne stated conCitions of approval.

2. Construction of the garage addition com~ence within one
yetr fro~ the effective date of the Varianc~ Permit 2nd be
completed within one" year thereafter., .•

3.
. '1.

All other applicable rules, regulations, ana requ~rements

be complied with.

Should any of the foreGoing conaitions not be met, the Variance
Permit shall be autom~tjcally voided.

- .
Should you have any questions, please feel free to contact the

PlannIng Department at 961-3288.

Sincerely,

lsi ROY KAGAWA

for CLYDE HIADA
Chairman, Planning Commission

db

cc: Corporation Counsel
Building Division, Public works Department

bce: Plan Approval Section •



CERI'IFIED MAIL

October 13, 1982

Ms. Elizabeth M. Kodis
P. O. Box 535
Volcano, HI 96785

Dear Ms. Kodis:

Variance Application - (V82-34)
TMK: 1-1-08: 11

We regret to inform you that after reviewing your application
and information presented in its behalf, the Planning Director is
hereby denying your variance request. The reasons for the denial
are as follows:

1. That there are no special or unusual circumstances Which apply
to the SUbject property and exist to a degree that deprives the
applicant of SUbstantial property rights that would otherwise be
8vdileblo or to 8 dogree which pbviously interferes with the
best use or manner of development of the property. There are no
topographical or other special or unusual circumstances related
to the property which particularly differentiates this parcel
from others in the area. The SUbject property is relatively
flat and there is still ample room for expansion. There is
approximately 8,168 square feet of buildable ares, exclusive of
setbacks, on this portion of the property. There has been no
evidence found by the Planning Department or presented by the
petitioner showing either B deprivation of SUbstantial property
riahts or interference with the best use or manner of
development of the SUbject property. The petitioner's claim
that the building permit for the dwelling wes issued in error
cannot be confirmed 85 the approved plans do not exist on file
Bnd none can be found by the petitioner. As such, it cannot be
ascertained as to exactly whose fault it W8S, as to how the
construction error occurred. Be that as it may, justification
for the existing building CBn be found. However, there is no
evidence to suggest that the plans were approved in 1972 with
the proposed garage addition. If it did, favorable

OCT 1 5 1982
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consideration for this variance would be appropriate. Some
amount of detrimental reliance Bnd rssultBntdevelopment rights
may have been conferred to the property owner.

Without such evidence, it is difficult to find unusual hardship
for this garage addition. The situation would be similar to
haVing one comply with a new law. One must comply with the new
law, in spite of what he Dr she did or enjoyed in the past. One
of the few extenuatino circumstance would be when certain
development rights weie confirmed. There is no evidence to show
that such was the CBse herB.

2. There Ire other reasonable alternatives in resolvino the
difficulty. In fact, there Bre viable alternatives' which would
Bilow the petitioner to construct B garage without necessitating
a variance.

Many Blternative designs for an attached or detached garage with
a covered walkway to the existing dwelling are available in
terms of desion solutions. These des ian solutions would provide
for I conveni~nce to the petitioner in-havino e functional
relationship between the dwelling end the ga~age. The specific
design, of course, is 8 choice for the owners to make. The
point is that the building parameters established by the Zoning
Code leave ample space for additions to the existing dwelling on
this property.

Further, the petitioner is already enjoying property rights
related to the property as there is an existing single family
dwelling on the property. In reauesting the variance, the
petitioner seeks to increase the rights related to the property
through the construction of a garage addition encroaching into
the front yard setback. This additional increase, without any
evidence showing B deprivation of existing property rights,
would serve to violate the intent and purpose of granting
variances. It should be pointed out that other landowners in
the Mauna Loa Estates subdivision have been able to develop
single family dwellings within the limitations imposed by the
Zoning Code.

Since there are no special or unusual circumstances which
require special design considerations for the proposed garage
addition, it is determined that the approximate buil ble area
of 8,168 square feet is ample enough to design and construct the
garage addition and still meet with the minimum setback
requirements of the Zoning Code.

3. Should the variance be approved, it wouid be inconsistent with
the general purpose of the district, the intent Bnd purpose of
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this Chapter, and the County General Pien. The general intent
end purpose of the minimum set ck requirements by the Zoning
Code wes to ensure that adequate light, air, physical and visual
circulatory functions between dwellings and property lines.
ThUS, any requests for reduction of these areas in any amount,
without Iny special or unusual constraints related to the land,
would be violative of the Zoning Code.

sed on the foregoing, the variance is viewed not to be
consistent against the criteria test for B variance Bnd would
not be consistent with the general Duroose of the Zoning
District Ind the intent Bnd"purpose" of the General Plan:
Furthermore, the granting of a variance without Bny
substantiation of proof in conjunction with the criteria test
for variances would be setting precedences for the rest of the
subdivision to request for the same type of relief from these
standards.

Finally, while it could be construed that the impact of ellowlng
the variance to the petitioner msy be minimal or none at all,
the cumulative impact of subsequent similar variances without
legitimate hardships cannot be ignored. This consequence, in
this instance, must be given a higher priority and must override
the personal wishes or desires of the individual in favor of the
1ntent Bnd purposes of the Zoning Code Ind the welfare of the
general public.

Should you have any questions, feel free to contact Keith Kato
or Royden Yam£lsato of this office at 961-I:lL5tl

Sincerely,

SIDNEY
Planning Director

RHY:db

ee: Planning Commission
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