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completed excavation and all other construction preparation
necessary for the gunite shell. Only at this stage of
construction did the applicant realize that the swimming
pool appeared too close to the front property line and
therefore, may not be within the required setback.

It has been determined that the Planning Department, to
a degree, may have ,contributed to the error. Although a
notation on the building permit application indicated that
the pool can project into the front yard setbpck by 6 feet,

.there were no corrections nor notations made on the
constructf?n plans to clearly indicate the allowable
projection and/or required 14 feet clear space setback as
imposed by the Zoning Code.

The applicant recognizes the importance of setback
distances and realizes that the resultant error is his
responsibility. Nevertheless, the denial of the variance to
retain the siting of the proposed swimming pool with a 7.22
to 1 0.30 feet clear space would impose an undue economic as
well ~s a design hardship on the applicant.

ALTERNATIVES
There are no other re"sonable alternatives to resolve

the ~ifficulty. The81ternative to relocate the partially
constructed swimming pool to comply with the required 14
feet clear space setback requirement would be an unreasonable
and burdensome solution to the applicant. The action taken
by the applicant to legitimize the structure is one which is
being done of his own accord.

However, the proposed swimming pool being too close to
Walua Road than permitted poses a possible future problem
should Walua Road be improved and widened. Therefore" this
situati{)nwould be mitigated in favor of the County by a
condition imposed further in this variance approval,whereby
the Ol'iner has stated his willingness to absolve the County
of any responsibility should his swimming pool be damaged by
any road construction work involved in the improvement or
maintenance of WaluaRoad. Further ,that any future land
acquisition for road widening be assessed as unimproved land
which excludes the pool.

In conjuction with the ground level swimming pool, the
applicant will be constructing a terraced lava rock wall
along the front property line. The rock wall will be 3 feet
above the po.ol dec'k, thereby reducing the visibility of the
pool from the roadway.
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In view of the foregoing, any other alternatives in
resolving this situation would be putting excessive demands
upon the applicant when a more reasonable solution is
available.

INTENT AND PURPOSE
The granting of the variance is consistent with the

general purpose of the zoning district, the intent and
purpose of the Zoning Code and the County General Plan. The
intent and purpose of the setback requirements are to ensure
that sufficient light, air, cirCUlation, and visual and

- -..-~:-' spatial considerations are available between structures ana
property lines. In this particular request, the location of
this proposed swimming pool will still provide for these
functions, although it would not meet the required 14 feet
clear space setback from the front property line as required
by the Zoning Code. The encroachment is along Walua Road
which has a right-of-way of 45+ feet. However, the subject
property has a sloping terrain-and is approximately 10 feet
above the road. Thus, the existing location would not
impact any adjoining properties and at the same time would
still employ and afford the air, light and circulatory
functions that is the basis of requiring setbacks.

In view of the above elements, it is further determined
that the granting of the variance would not be considered to
be materially detrimental to the public's welfare; and will
not cause substantial adverse impact to the area's character
or to adjoining properties.

The Planning Director has concluded that this variance
request be approved, subject to the following conditions:

1. The applicant, his assigns or successors, shall be
re.sp.onsible for complying with all stated conditions of
approval.

2. Because of the close proximity of the pool to Walua
Road, the owner shall:

a) Absolve the County of any responsibility for any
damage to the pool occurring from any adjacent
public improvements, repair or maintenance of
Walua Road. Acceptance of this variance shall be
considered as the owner's immediate acceptance of
this condition.
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b) Should the County require additional land for
Walua Road widening, the owner shall agree that
any land acquisition by the County of. the subject
property shall be based on unimproved land price
assessment which would not include the swimming
pool improvements.

c) within 90 days of receipt of this variance, the
owner shall submit to the County for its review a
written provision encompassing these two conditions
(a and b) to be included in the deea to this

,property, to run with the land for as long as th'e
pool remi'linsiniithis location. Upon accept
the provision by the County, the owner shall at
his own cost, promptly have the document recorded
as part of the deed at the Bureau of Conveyances
and submit a copy of the recorded document to this
department.

3. All other applicable State and County rules and
regulations shall be complied with.

Should any Df the foregoing conditions not be met, the
Director may proceed with declaring this variance null and void.

If you have any questions on this matter,please feel free
to contact us.

DT/AK: tv

cc: DPW-Building Division
DPW-Engineering Division
West Hawaii Planning Coordinator


