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CERTIFIED MAIL

March 21, 1992

Mr. David Basque
P.O. Box 135
Kealakekua, HI 96750

Dear Mr. Basque:

Variance Application (V91-21)
Applicant: David Basque
Variance from water Standard Requirements
Tax Map Key 6-9-03:24

...~

We regret to inform you that after reviewing your application
and the information presented in its behalf, the Planning Director
is hereby denying your variance request. The reasons for the denial
are as follows:

SPECIAL AND UNUSUAL CIRCUMSTANCES
There are not found to be special and unusual circumstances

relating to the real property in this case which exist to a
degree which deprives the applicant of substantial property
rights that would otherwise be available or to a degree which
obviously interferes with the best use or manner of development
of that property.

This area of Puako has existed with this limited public
water system for many years. The Department of Water Supply's
system is presently inadequate due to small transmission lines,
and insufficient tanks, pressure and source to serve additional
lots. However, this is a shortcoming which is common to the
area.

The applicant is aware that the County water system can not
adequately serve the subject property. The applicant is also
aware that the subdivision requirement for any partitioning such
as his requires the provision of water meeting the standards of
the Department of Water Supply. The status of the County water
system serving this area has been known for over a decade.
Therefore, the lack of an adequate water system to serve
additional lots is not a special nor an unusual circumstance
applying to this property. Furthermore, the applicant fully
purchased this property in February 1991 according to Real
Property Tax office records, and is reasonably expected to have
been aware of the inadequacy of the public water system.
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There is also no inherent right to subdivide land without
providing the standard improvements required by the subdivision
code, absent special and unusual circumstances. The owner is
not being deprived of the residential use of his .489 acre
property, and the lack of a County water system fully serving
this rural area is not a special or unusual circumstance.

A property's zoning density (such as RS-IO) does not
automatically confer subdivision rights without the requisite
property improvements. In this case, as others, the provision
of a standard water system is considered necessary.

The subdivision code's water requirements are applied
uniformly to all subdivision requests. Therefore, there is
again no depriving of one's property rights for his existing
land in its existing form. The fact that there can be more
profit realized by subdividing the land is not sufficient
justification for granting a variance.

The County General Plan, the policy document for the
County, stipulates that all water systems shall meet the
standards of the Department of Water Supply. A roof catchment
system does not. The situation in this case, where the County
water system cannot serve additional lots, is characteristic of
Puako. Where the infrastructure for an area, such as water, is
inadequate or does not exist, or where the developer cannot or
will not improve it to the standards required, then the area can
also be considered premature for subdivision development, unless
there are special or unusual circumstances.

Based on the foregoing, there are not found to be special
or unusual circumstances applying to the subject real property
which would deprive the petitioner or interfere with the best
use or manner of development of the property.

ALTERNATIVES
There are alternatives available to the applicant which

would not limit or deprive him of existing substantial property
rights or which interefere with the best use of manner of
development. He could today use this property in any reasonable
residential manner. He could construct a dwelling and
structures accessory to the residential pursuit.

The applicant, however, wants the development of his
property to be the further subdividing of this parcel without
the County requirement of "water meeting the standards of the
Dept. of Water Supply." In the absence of a standard water
supply, he is silent on the substitute water system to support
his proposed subdivision. Should roof catchment be
contemplated, that is substandard and inadequate.

Another alternative is to also sell the property as is.
Requesting a variance in order to compensate for the lack of a
required basic standard utility is not sufficient grounds to
approve the request, for there is no inherent right to subdivide
property without providing the necessary infrastructure.
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Although a property's zoning density might allow further
parcelization, a proper subdivision cannot occur without each
lot containing the basic road access and standard water. If a
property is not already supplied with these necessities, or if
the owner cannot provide them, the land may well be premature
for such development, absent any special and unusual
circumstances.

INTENT AND PURPOSE
The intent and purpose of the m1n1mum water requirements is

to ensure that minimum safety standards relative to health,
sanitation, fire protection, etc., are provided for in concert
with the Goals, Policies, and Standards of the General Plan, and
the Subdivision Control Code. It is the County's General Plan
policies and standard that water system improvements and their
extensions shall promote the County's desired land use
development pattern, that all water systems shall be designed
and built to Department of Water Supply standards, that the fire
prevention systems shall be coordinated with water distribution
systems in order to ensure water supplies for fire protection
purposes, and that water systems shall meet the requirements of
the Department of Water Supply and the Subdivision Control
Code. While the proposed subdivision would be consistent with
the RS-IO acre zoning district relative to the minimum lot size,
approval of the request would not be consistent with the intent
and purpose of the County General Plan and the Subdivision Code
regarding the necessary, requisite imrpovements and will be
materially detrimental to the public welfare.

Furthermore, it is not the intent and purpose of the
subdivision standards nor the goals, pOlicies and standards of
the general plan (policy document of the County) to perpetuate
the subdivision of land which does not contain a safe, sanitary,
and adequate standard water system.

For the reasons stated above, this variance application is
therefore denied.

The Director's decision is final, except that within thirty (30)
days after receipt of this letter, you may appeal the decision in
writing to the Planning Commission in accordance with the following
procedures:

1. Non-refundable filing fee of one hundred dollars ($100); and

2. Ten copies of a statement of the specific grounds for the
appeal.
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Should you decide to appeal, the Planning Commission shall
conduct a public hearing within a period of ninety (90) days from
the date of receipt of a properly filed appeal. Within sixty (60)
days after the close of the public hearing or within such longer
period as may be agreed to by the appellant, the Planning Commission
shall affirm, modify or reverse the Director's action. A decision
to affirm, modify or reverse the Director's action shall require a
majority vote of the total membership of the Planning Commission. A
decision to defer action on the appeal shall require a majority vote
of the Planning Commission members present at the time of the motion
for deferral. If the Planning Commission fails to render a decision
to affirm, modify, or reverse the Director's action within the
prescribed period, the Director's action shall be considered as
having been affirmed.

All actions of the Planning Commission are final except that,
within thirty (30) days after notice of action, the applicant or an
interested party as defined in Section 25-27.2 of this article in
the proceeding before the Planning Commission may appeal such action
to the Board of Appeals in accordance with its rules.

All actions of the Board of Appeals are final except that they
are appealable to the Third Circuit Court in accordance with
Chapter 91 of the Hawaii Revised Statutes.

Should you have any questions, please feel free to contact
Donald Tong of my staff.
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