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~lr. Jack Nallory
73-1379 14elemele

ilua-Kona, HI 96740

r Mr. l'lallory:

Variance App.lication (V90-21)
Variance f~om Minimum Side Yard setbacks
Tax Map Key: 7-3-47:97

e reGret to inform vou t t after revievling your o.pplication
inrormati on p resented in its behalf, the Planning Director

he e.bydenylng your variance request. Th(~ reasons for the denial
8£0110\18:

SPECIAL AND UNUSUAL CIRCUMSTANCES

There 2,re no special and unusual circumstances applying to thE>
sUbject real property which deprive the petitioner of substantial
property rights that }J8lJld81:h.~rvlise available or which
with the best use or manner of development of the property.

'I'he. larldsomprising this home site 1<,43,767 square feet in area
whlcnafforCTsall1ple .space for the. placement of.a ling and still
readily accommodates the building setback reqUirements oithe zoning
Code. Its shape is a 3 to5 proportion reotangular corner lot. 'l'he
a,yelling, according to the site plan, is about 4,000 t in
<,rea not including the garage and lanais ••. 'Ihere are no topographic
or. <;joogr.apliic features which would impede compliance w.Hh the zoning
Code. This lot is typical of the entire subdivision of 118 one-acre
lots.

unusual circumstance described by the applicant is th~t the
approval of the project itself creates special and unusual ..
circumstances due to th0 fact that ·so many people had a chence to
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notipe the misplacement, and did not.· This reason does not ffiH:t
the>criteria for a variance., Specifically, the Zoning Code states
that/among other things, "No variance lTIi'!Y be granted unless it is
found that there are special and unusual circ.ul11stances applying to
the real property which eXist either to a degree which deprives the
owner of substantial property rights that would otherwisE' be
available, or which interfere with the best use or manner of
development of the property." [Emphasisadded.J

Instead, it is found that ,the encroachment was caused solely by
the owner and, was not accidental nor att.ributableitoithelanc1 (real
property). Furthermore, in the case of an owner-builder, the
resp,onsibility cannotte shifted to anotberperson. ~'he building
site plan indicated the dwelling placement and distanCE' from the
property lines.. The apF rap ria,te minimum ,setback requi rements viere
stampea on this plan the Planning Department.

ALTERNNfIVES

Tbereare reasonable alternatives Which t applicant has not
pursued. The appliciwt states "a consolid~tion and resubdivision of
lots 14, 15 r 16 could solve the setback problem. • •however, t
adjoining owners may prefer to liVe with a variance rether than
change the shape of their lots.·

By letter of July 27, 1990, the owners of affected adjacent
parcel 16 to the north, Connie and 'rE:rry BarluI', state "In early
1988 I confronted Mr. l'lallory trying to vlOrk out an amicable
exchange of property, moving present boundary lines .••Mr. Mallory
had full knowledge of this encroachment but did not,wantto make a
settlement ••• •

Owner of affected
Cannon," says sbe has
subject.

st ,Tsi
Mallory on

Both adjacent property owners object to the granting of the
varianoe. ,Based on b()tho~mers, thE! encrOaChITlent probl<:m coul
resolved by<pursuing aconsoHdation and resL1bdivision of their
properties and the subject property.

It should be noted that the variance procedure is generally
intended to be the procedure of last resort. applicant is,
instead, utilizing it as the first.
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IN~'EN'r AND PURPOSE

The intent and purpose of the setback requirement is to afford
light, ai r, open ce and related spatial considerations between a
dwelling and adjacent properties or structures in a scale
appropriatetp the district. I this ciEts,e,l ...acre lots in a I-acre
zcne, have been characterized by minimum 30 feet front and rear yards
and 20 feet side yards for the past 28 years and are known and
expected to be such in this area. The Building Permit for the
struc~,ureiJ.~so stip~lOlted the minimum s.eSpBcK"requi rements. In the
current cBse,thiswas not done, and two side yards are instead at a
minimum of 12.8 and 14 feet instead of the required 20 feet.

Base:d on the above, theg ranting of thisvar iance request will
not be consistent with the general f'urpose of the zoning district,
the intent and purpose of the Zoning ,and Subdivision Codes, and the
county General Plan and will cause substantial adverse impacts to
adjoining properties and the area I s character.

Therefore, given the above findings, the Director has concluded
that this variance,request should be denied. The applicant shall
commence with thecorrectin<;; of this setback. violation within six
(6) months of receipt of this letter by one of the following
alternatives:

1. Remove that portions of the structure which encroaches
within the side yard setbaoks as' to comply "lith the minimum
20-foot requirement, or

2. Pursue a consolida ion anel resubcHvision action with the
adjoining properti

The Ditector' s decision is final, except that \-,ithin thirty « 30)
days after receipt of this letter, you may appeal the decision in
writing to the Planning Commission in aocordance vlith the follovling
procedures:

1. Non-refundable ling fee one hundred dollars ($100); and

2. Ten (10) copies of a statement of the specific grounds for
the appeal.

Should you decide to appeal, the Planning Commission shall
conduct a public heariDg within a period of ninety days from the
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elate of receipt of a properly filed appeal. Within sixty days after
the clpse of the public hearing or within such longer period as may
be agreed to by the appellant, the Planning Commission shall affirm,
modifylor reverse the Director's action. A decision to affirm,
modify or reverse the Director's action shall reguire a majority
vote oithe total mOlnbership of the Planning C(jmmission. A decision
to defer action on the appeal shall reguire a majority vote of the
Planning Commission members present at the time of the motion for
deferral. If the Planning Commission fails to render a decision to
affirm, modify, or reverse the. Director's action v;HUn the
prescribed per.iod, the Director' 13action. shall be considered as
haVing been affirmed.

All actions of the Plann ing Commission arc final except that,
vlithin thirty days after notice of action, .tbe applicant or an
interested party as~cfined in Section 25-27.2 of this article in
the proceeding before the Planning Commission may appeal such action
to the Board of Appeals in accordance with its rules.

All actioDs to.the Beard. of Appeals are final except that they
are appealable to the Third Circuit Court in accordance with

91 of Hawaii Revised statutes.

Should you have any questions, please feel free to contact us.

Sincerely,

ORMAN K. HAYASHI
Planning Director

AK:mra
0790D
Enclosure: Background Report

ce/encl: Planning Commission
Mr. Donald MoIntosh
JOseph rine Augusti ne
Michael ra Brady

r,r'singCannon
West Ha,ya;ii Offic"


