
CER~nFIED !'lAIL

April 25, 1991

R. Ben Tsukazaki, Esq.
ze f; i Yeb & !'oo re

ettSuit.e 204
96720

Dear Mr. Tsukazaki:

Variance Application (WHV 90-4)
APPLICANT: THOMAS BORHO
Tax !1ap Key: 7-5-16:60

After reViewing your application the information i
on behalf of it, the Planning Director this letter he
cortifi t roval yo var request to al
2-lct su ivisi to access a arnezisting
ease which consists of 18-foot right-of with al
wi pavement a 20-foot right-of-way with a 1 -foot
pavement in lieu t rEqui minimum 50-feet right-of-
20-feot wide agricultural standard paVEment. sUbject p
consisting of 11.05 acres, is situated within the Maluhia Na
SubdiVision on the mauka side of Hualalai 00
feet east of Hue,'ai Street in the Kana Orcba
Puapuaanui, North Kana, Tax Map Key 7-5-16:60.

The approval is based on the following:

SPECIAL AND UNUSUAL CIRCUMSTANCES

There are special or unusual circumstances applying to be
subject property which d rive the itioner of suh tia
proj;ie rty rig hts t ha t woul at he rwi
~Iith the best use or manner of



H. Ben 'Isukazaki, Esq.
April 25, 1991 -~-

Page 2

Access to the [;ubject prcperty is presently over two existing
ccnnecting segments, an existing IS-fcot right-of-way easement with
l6 ...foot ~;i pavement and 20-foot right-cf-way e ~iith l2-foot
wide pavement. Said non-dedieable rOcl(jway improvements
required and approved in February 1989 as part .ofthe consolidation
of 6 pre-existing lots and resubdivision into 5 lots~ Althougb the
eoneolidation!resubdivi ion action qualifi under Section 23-7, it
was determined that improvements be constructed fcr public
safety and we a

subject property was created baving an area of 11.05 s
while tbe other four lots consisted of a minimum 5 acres, as pe tbe
Agricultural-5 acre lA-Sa} zone designation. The petitioner desires
to subdivide the subject property so to create tbe 5+-acre and
6+-acre lots, which would still be consistent with the zoned
designation •. However, the subdivision Control Code requires that a
minimum 50-foot right with 20-feot agricultural standard
pavement provided fcr the proposed 2-1ot subdivision. The
pet it ione r at tempted to clcqui t for t additional
right-ai-way easement; ver, both 1 rs fronting the l8-foot
and 20-ioot ights-ef-way refused to gra.nt the additional area
ne for t required 50-foet right-o

granting t variance from the ffilnlITUm roadway st rds
will not be severely affected tbis 2-lot subdivision. Howe r,
in the intere of public safet a wel rS f it will made a
condition of reval that t existingl2-foot t ex nded

4 feet, t reby inc sing the wid to 16 feet. In
addition, sai 4-foot pavement extension shall begin from the makai
end of the Maluhia Mauka Subdivision ere the existing pavement is
less than 16 feet and\,dulddontinue mauka, to and fronting the
subject property, terminating approximately 200 feet mauka of the
subject property's makai boundary.

It will also be made a oondition of approval that no further
variances to tbe minimum roadway requirement shall be granted for
any upzoning or future subdivision of the two lots. The petitioner
understandS and agrees that any further su ivision or upzoning 'Idll
require full conformance with road standards oftne SUbdivision
Control Code.

Based on the foregoing, it has been determined that there are
special and unusual ci rcurnstallces applying to the SUbject property
whicb exist to a dogree 'Iihieh deprive the petitioner of substantial
property rights that would otherwise be available or icb
unreasonably interfere with the best use or manner of development of
the property.
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ALTEPJ;iATIVES

the 2,lternative that tbe roadwaj? be fUlly improved
accord to the irements of the S ion Control
Howe r. t petitioner w not ablo to Bcqui t area d for
the B itional rights-of-way from the two 1 In
inte of publio safoty and welfare, the r will
extendi nt 6th of the existing 12 nt
a as a r It ir?oreasing the ment vlidth to
roa is priva,tely ovm.ed and maintaine,o by t t
t·1a1 c: uka subdivision. 'l'he itione'r is oW2?re, neverthelesfi,
that any upzoning a further su i vision of the property served by
thH; existing c?CCET!' roadway will not be permitted unless tbe road
standa of the Su ivision Control Cooe are met, meaning no
furt r variances 1 be considered for the ro

INTENT AND PURPOSE

'l'he

, the

Control

12

The int of t roe lOt rd i t
Code i to help provide a te and safe
involved. this case, t e,dsting non-de
drain rovements were COIlstructed under a pre i
consolidation/res ivision action. As a conditi

it r will be extending the existing 12-foot
16-foot wi ve wit n the existing
petitioner is aware t t t re will no
subdivision of t p rty without meeting t
standards of t 3u sien Control

Based on the forogoin9, t variance request consistent
witb the general purpose of the zoning oistrict, the i ana
purpose of tbe SUbdivision Control Code, tbe County C 1 Plan;
~iill not be materially detrimenta.l to the public's ',VEi]fiue1 and will
not cause substantial adverse impact to t area' fi c racter and
adjoining properties.

The v8riance request is aP1noved sUbject te tbe follo\>ling
conditions:

1.
for

it r, its 2;ssigns or successors
complying with all stated conditione

shall be responsible
approval.

2. petitionet l its B-,Bsigns or SUCCE,zsors shall file a \,,'rit ten
agreement with the Planning Department prior to recoipt of final
su ivision approval containing the followi sti ations and
covenants:
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a. That all future rezoning and subdivision of any of the lots
to be created will comply .lith the necessary su ivisions
and zoning code requirements. No future variances from
roadway requirements shall be considered or issued for any
of the lots affected by this subdivision.

b.. That the su
County shall
irnproving t

ivi r "grees and accepts the fact that the
not bear the liability and reSPCin13ibility

road access ..

T no ohana dwellings will be permitted on the lots that
are not served .Iith a County dediclJble paved road access'.

d. That the written agreement shall be duly recorded at the
Bureau of Conveyl'wces of the State of Hawaii by the
Department at the cost and expense of the SUbdiVider, with
a copy sent to this Department.

3. In the eventthBt t ne are any aments or changes to the
su ivis ter the reement is signed, the ivi n shall
be responsible fer info ng the Dep,Htment of the amendments or
changes se t t the agreement can reflect the amendment
changes. Further, bhe written agreement shall be ccnsi as
a co ibien and covenant running with the la and shall
binding upen t subdivider or owner, its heirs, executcr
a istrators or assi and its successors and assi a
shall be incorporated s an exhibit Bnc ma part of each
agreement of sale, deed, lease er other similar documents
affecting the title or ownership of each subdivided lot.

existing 12-foot wide pavement shall extended by 4 f t,
thereby increasing the non-dedicable pavement width to 16 f t.
Said 4-foot pavement shall be constructed in accordance with
County of Hawaii non-decicable sta.ndards and shall begin nea
the makai end of the Malutia Mauka subdivision and continue to
and fronting approximately 200 feet mauke, of the subject
property's makai boundary.

5. All other applicable State and County rules and regUlations
shall be eomplied lliith.
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Should any of the foregoing ccncHtions
Director may declare the variance null and
questions on this matter, plea feel free

not be met, t Planni
void. I you bave any
to cent us.

AK:syw
1520D
cc: Chief Engineer

West Hawaii Office

Since

ORMAN K. HAYASHI
Planning Director

bee: Subd. No. 5740
Subd. No. 89-83 (via Ed)


