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Dear Ms. Mikkelson:

SUBJECT: VARIANCE: VAR-10-042

Applicant:  ALL AINA SERVICES

Owners: CAROL E. WILLIAMS TRUST

Request: Variance from Chapter 25, Zoning, Section 25-5-76,
Minimum Yards, (a), Section 25-5-77 Other Regulations,
and Section 25-4-44(a), Permitted Projections into Yards and
Open Space Requirements

TMK: 1-5-025:150 (Lot 475)

After reviewing your variance application, the Planning Director certifies the approval of
Variance ]0-042 (VAR 10-042), subject to conditions. The variance will allow portions of
the two story single family dwelling to remain on Lot 475, with a minimum 17.89-foot side
yard setback and attendant roof eave with a minimum 3.93-foot side yard open space. This
allowance 1s in lieu of the required minimum 20 foot side yard and associated 14 foot side
yard open space requirement. This variance is from the subject property’s minimum side and
assoclated side yard open space requirements pursuant to the Hawai‘i County Code, Chapter
25, (Zoning), Article 5, Division 7, Section 25-5-76. Minimum yards, (a), Section 25-5-77.
Other regulations, and Section 25-4-44(a) Permitted projections into vards and open space
requirements.

BACKGROUND AND FINDINGS

l. Location. The subject property consists of 1.00 acre in land area and is situated within
the Hawaiian Paradise Park Subdivision, Portion of Block 9, District of Puna, Hawai‘i.
The subject property’s street address is 15-2021 14" Avenue.

2. Zoning. The subject property is zoned Agricultural — 1 acre (A-1a) by the County and
designated Agricultural or “A” by the State Land Use Commission (LUC).
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2. Variance Application. The applicant/owner submitted the variance application,
attachments, filing fee, and associated materials on November 15, 2010. The variance
application’s site plan map 1s drawn to scale, and prepared by Niels Christensen,
LPLS, (The Independent Hawaii Surveyors, LL.C) and denotes the position of the
single family dwelling constructed into minimum 20-foot side yard setback and
associated 14-foot side yard open space requirement.

3. County Building Records. Hawai‘i County Real Property Tax Office records indicate
that a building permit (#841869) was issued to the subject property for a two-story,
single-family dwelling consisting of 2 bedrooms, 2 baths, living room, kitchen and
dining area, garage and detached water tank.

4. Agency Comments and Requirements.
a. The State Department of Health (DOH) memorandum dated December 27, 2010
states:

“The Health Department found no environmental health concerns with regulatory
implications in the submuittals.”

~b. The County of Hawai‘i, Department of Public Works — Building Division
memorandum dated August 1, 2011 {see attached memorandum).

5. Public Notice. The applicant filed a transmittal letter with copy of the notices sent to
surrounding property owners via USPS. According to USPS certificate of mailing
receipts and affixed postal receipts, the first and second notices were mailed on
November 17, 2010 and December 28, 2010, respectively. Notice of this application
was published in the Hawaii Tribune Herald and West Hawaii Today on December 28,
2010. '

6. Comments from Surrounding Property Owners or Public.

a. Objection letter received dated January 9, 2011 signed by Steve Mosesson and
Patricia Mosesson (see attached letter). '

SPECIAL AND UNUSUAL CIRCUMSTANCES

The applicant/owner submitted the variance application to address and/or resolve the
encroachments within the property’s minimum 20-foot side yard setback 14 foot side yard
open space requirement. The variance application’s site plan denotes the location of the two
story single family dwelling upon “Lot 475" encroaches 2.11 feet into the side yard setback
and the roof eave 16.07 feet into the associated side yard open space. The owners were
unaware of any encroachment of the single-family residence and roof eave at the time of
construction and would not have discovered any problems affecting the property until a
modern survey was conducted by Niels Christensen LPLS, revealing the setback violations.
The adjacent property that borders the southeast boundary of the subject property which
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~ would be most impacted by the encroachments is vacant with existing native vegetation. The
property to the northwest is also vacant and not impacted by the encroachments. It should be
noted the owners adjacent to and northwest of the subject property have filed an objection to
- the approval of this variance. The encroachments are not adjacent to the side property
boundary and are not visually perceptible from the neighboring lots or public view, due to the
landscaping along the side and front boundaries. No evidence has been found to show
indifference or premeditation by the builder (o intentionally construct a portion of the single
family dwelling and attendant roof eave into the property’s minimum 20-foot side yard
setback and attendant minimum 14 foot side yard open space required by the Hawai'i County.

ALTERNATIVES

Alternatives available to the current owners to correct and/or address the building
encroachments constructed into the affected side yard of the subject property inciude.the.
following actions:

Remove the building encroachment constructed upon the subject property to fit within -
the correct building envelope denoted- on the recent plot map as prescribed by the
Zoning Code. Any structural or design correction would be expensive and cosr:-_v
prohibitive. :

Consolidate the subject property with adjoining properties and resubdivide the property
to modify property lines and adjust minimum yard setbacks. Given the location of the
encroachments (side yard), consolidation/resubdivison with the roadway lot and the
CId_jOUIln g property would not be practical. :

INTENT AND PURPOSE -

The intent and purpose of requiring building setbacks within a subdivision or development are
to assure that adequate air circulation and exposure to light are available between permitted
structure(s)/uses and boundary/property lines.

Based on the foregoing findings and circumstances, the applicant’s request for variance would
be consistent with the general purpose of the zoning district and the intent and purpose of the
Zoning Code, Subdivision Code and the County General Plan. Furthermore, the variance
request will not be materially detrimental to the public’s welfare and will not cause substantial
adverse impact to the area’s character and to adjoining properties. This can be substantiated,
to some degree, by the fact that this office did not receive any complaints from surrounding
property owners during the roughly 28 years since the single family dwelling was constructed.

The subject variance application was acknowledged on December 20, 2010. Additional time
was requested by the Planning Department to complete the variance background report
requirements. The applicant granted an extension of time to render a deciston on the variance
application to August 31, 2012.
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PLANNING DIRECTOR'’S DECISION AND VARIANCE CONDITIONS

This variance application is approved subject to the following variance conditions:

L.

-

The applicant/owner, their assigns or successors shall be responsible for complying with
all stated conditions of approval.

The applicant/owner(s), successors or assigns shall indemnify and hold the County of
Hawaii harmless from and against any loss, liability, claim, or demand for the property
damage, personal injury, or death arising out of any act or omission of the
applicants/owners, their successors or assigns, officers, employees, contractors, or agents
under this variance or relating to or connected with the granting of this variance.

No permit shall be granted to allow an ohana, a second single-family or farm dwelling
upon the subject property, subject to provisions of the Hawai‘i County Code, Chapter 25
(Zoning) or State Law which may change from time to time.

Portion of the single family dwelling built upon the subject property (“LOT 4757) will not
meet the minimum side yard and open space requirements pursuant to Hawai‘i County
Code, Chapter 23, (Zoning Code), according to the variance application's site plan map.

Should the single-family dwelling (footprint) on the subject property be destroyed by fire
or other natural causes, the replacement structure shall comply with the Hawai‘i County
Code, Chapter 25, (Zoning) and be subject to State law and County ordinances and
regulations pertaining to building construction occupancy.

Future or new building improvements and permitted uses shall be subject to State laws
and County ordinances and regulations pertaining to building construction and building
occupancy.

Should any of the foregoing variance conditions not be complied with, the Planning Director
may proceed to declare subject Variance-10-042 null and void.

Sincerely,

BJLEITHEAD TODD
Planning Director

LHN:nci

P:AAdmin Permits Divisiom\Variance\201O\WWAR 10-042 WilliamsDecision.doc. rtf
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xc: Real Property Tax Office (Hilo)
Steven and Patricia Mosesson

143 Hood Drive
Canfield, Ohio 44406
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SUBIECT,  VARIAKCE APPLICATION-VAR 10-042

Applicant;  ALL AMA SGRVICES

COwner: CAROQLE. WILLTAMY TRUST

Request: Yavianer [om Chapter 25, Zoning,
Article 5, Thvigion 7, Section 5276,
Minimum yurds, and Amdzle 2,
Drivision 4, Section 25-3-44,
Fermted projections inwo yards and
GPIED WRYeR requiTenats, i)

Tax Map Key: 1-3-025: 150 Lol 475
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Memorandum
TO: Bl LBV ALATD TODD, Plomming Directa

- . .w
FROM: TAIILD CHENGG, Acting Builting Division Chicf
SUMIECT: YARIANCE APPLICATION — VAR 10-042

Applicant: ALL ATNA SERVICES

Orwnerr CAROL E, WILLIANMS TRUST

TMK: -5-025:150, Lord7s

Lovutiun: 15-202] 14" Ave, Hewaiiun Pacedise Pack Subdivision, Keaau, Pung, Huwaii 5574%,

e gomimenls on Lhe sabject applicaron are as falliws:

T
M
O

W lave no cumments or objections to the apphcation.

Approval af the upplicetion shail Be cond tianed 1n the commens a3 noted below.

e opposc the approval of the upplication for the reazons noted helw,

O

oL

O & LT

3oL

A1l new tuniding comatruction shall eokbamm 1o current cods reqnivements,
Tlie siy,cet dwellingstruciure curently has ourstanding vivlotions whisl shall bo sorrecled.
The pertit for the =ubject dwetling vops nover Snaled.
The i seibacks shall be maimtained as follows;
Rosidential struoures - 5 k. side, 3 flrear
Commercial gtructorez - 5 I, side, 5 & 1emr

The prujustians de 0ot mect sethack requirements and shawld be corseied,

Ino oponingz in the exter.or wall are peciaitted less than % AL G the proparty line,

The exterior wall ar projectivas shall pe contineeted to provide a
QICUpATCY separatio.

hour hre gesistive

A approved eulumarie sprinkler svstem 15 requiredto aubalitute.

Tha sommas wall shall be constructed 1o provide a hwvr fire tesistive arsa separation.

Others:

Xi Ho Cheng
Acting Building divison chiel
Cos Tl Tanimely, Daris Takela
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January 2. 2011

To Bobby Jean Lithead-Todd, Directer From. Steven Mosessan
Planning Director of the County of Hawali 143 Hood Drive
101 Pauahi Street. Suiie 3 Canfield, OH 44406
Hile, HI 96720 emall ;7w n

P (B08) 961-8288

email: Lihg oG
o Rachael @ v

Re: Motice of Vanance Application (VAR 10-042)

Owner. Carof E. Wiliams Trust
Variance from Zoning Code iSethack Variation)
TR 131 1-5-025.450
Locanon. The subject properly, containing one acre. is located at 15-2021 14" Ave.
Hawaiian Paradise Park Subdivision, Keaau, Puna. island of Hawaii

{Ptease note the apove miormalion was oblained from corresnondence | received ragarding this
Vanance Apphcation)

Dear Ms. Letthead-Todd:

T am responding in regard to correspondence | have received regarding a request for a variance tor orapeny

which is adjacent to my property at Hawalian Paragise Park Subdivision. As per my previous conversation

with the County of Hawali Planning Department, | am contesling this variance to allow for a setback encroachment
Evidently these is a portion of the dwelling on this property that projects 2.11 feet inte the side of the County Zoning
Code 20 foot buiding setbacks of the southeast boundary and the roof of this dwelling project 16 07 feet into this
same setback. This effiectively reduces the County Zoning Code 20 foot builaing setback between cur property

to 3 93 {t and could effect the viable building space. size and tocation of any struciure built on our property by

myself or a polential buyer and therefore could effect the value of my property. This setback encroachment appears
to be a violation of the existing County Zoning Code 20 loot building set-back and therefore | am adamantly opposed
to this vanance spprovai,

Please note that Seplember 2009 | received a notice of a Vanarce Application from Mr.and Mrs Lasry Brown

{} am enclosing a copy of therr noixce)  As this notce contained no information what-so-ever on whatl this varnance
entailed. we called the County of Hawaii Planning Department for information. We were iastructed thal the
applicant for the variance is rasponsible for providing any delais and that we should conlact them. Therefore on
September 8. 2009 we sent a letler 1o Mr. and Mrs. Larry Brown 1n which we requested details and an explanation
of the Set-Back Variance and a vopy of the Application fited with the County of Hawai Planning Department. We
further stated that this felter was not to ba constiued as consent, permission of agreement of their Application for a
Set-Back Vanance, This letter was sent via Certified Mail and ¢opied via Certified Matl to the County of Hawaii
Plannirg Cepartment as well. (Please see copias of our lalier daled 8/8/09 and copies of the signed Cediied mal
conformation of defivery). We never did receive a response from Mr. and Mrs. Larry Brown in regard to our letter
requesting this informalion

068802
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At this ime | am requesting a copy of the Building Permil that was issued far this structure which encroaches on the
set-back and a copy of any surveys that ware used for any permit applications or surveys used for any applications
for set-pack variances and copies of any aclual iequested setback applications We will gtacly pay any necessary
charges to ottain this pertinent information.

As former residents and current out-of State Hawail property owners and tax payers for over 43 years,

we depend on the Counly of Hawaii Planning Department te protect our nghts as respected Hawall land
owners in this beauliful State. We would therefore like to request that we please receive a written response
to this lelter prior (o January 14, 2011,

Thank you

Respectully,

e T "‘fr_' 7‘1' PR
Steve Mosessan

~

7

2

E e et
ket f e A

Patricia Mosesson

co' Ak AIna Services
PO Box 291
Laupahoehoe. HI 86764




