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VARIANCE DECISION· VAR·13·000137
JOHN FLAGG, SUCCESSOR TRUSTEE OF THE CLAIRE E. FLAGG
TRUST DATED MAY 20,1993, AS AMENDED
THE CLAIRE E. FLAGG TRUST
Variance from Chapter 23, Subdivisions, Article 6, Division 2,
Improvements Required, Section 23·84, Water Supply
1·8·007:057 ISUB·07·000655\

Upon review of your variance application, the Planning Director certifies the approval of Variance VAR-13
000137 subject to variance conditions. The variance grants relief for SUB-07-000655 from constructing
minimum County dedicable water supply system improvements required by Hawai'i County Code (HCC),
Chapter 23 (Subdivisions).

The variance is from the proposed subdivision's minimum requirements pursuant to HCC, Chapter 23
(Subdivisions), Article 6, Division 2, Improvements Required, Section 23-84, Water Supply, (1)(2).

BACKGROUND

1. Location. The referenced TMK property, Lot 282-A, being also a portion of Grant 4323, containing
approximately 18.999 acres, is situated in 'Ola'a Reservation Lots, 'Ola'a, Puna, Hawai'i.

2. County Zoning. Agricultural ~ five acres (A-Sa).

3. State Land Use. Agricultural (A).

4. General Plan. Land Use Pattern Allocation Guide (LUPAG) map designates the property as Extensive
Agricultural (ea).
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5. Subdivision Code Requirements. The subdivision code requires that subdivisions be served by awater
system meeting the minimum requirements of the County Department of Water Supply (DWS) and be
provided with water mains and fire hydrants installed to and within the subdivision in accordance with the
rules and regulations of the DWS.

6. Subdivision Request/PPM. Subdivision application SUB-07-000655 was submitted to subdivide the
subject property into 3 lots consistent with the A-5a zoning. Further action on the subdivision application
was deferred pursuant to letter dated September 30, 2008 in the subdivision file.

7. Variance Application. The variance request from water supply improvements was acknowledged by
Planning Department letter dated May 13,2013. This variance application requests the use of individual
rainwater catchment systems in lieu of extending and/or upgrading the DWS water system or constructing
aprivate water system conforming to DWS standards.

8. Agency Comments and Requirements.

a. State of Hawai'i-Department of Health (DOH): see attached memorandum dated May 15, 2013.

b. County of Hawai'i Fire Department (HFD): see attached memorandum dated May 24,2013.

c. Department of Water Supply (DWS): see attached memorandum dated January 8, 2008 (attached) in
response to the subdivision application indicating the property is not within the service limits of existing
water system facilities. They also require the cancellation of a previous water waiver that was
recorded with the Bureau of Conveyances prior to final subdivision approval. Further memorandum
dated May 24, 2013 in response to this application reiterates that the property is well beyond the DWS
service limits (also attached).

d. No other agency comments were solicited and none were received.

9. Notice to Surrounding Owners/Posted Sign. The applicant submitted evidence, dated May 15, 2013,
regarding the posting of apublic notification sign on the subject property pursuant to Seclion 23-17(c) of
the HCC. Pictures of the posted sign were also submitted. Further, verification was submitted that a
nolice of the application was sent on May 17, 2013 to the surrounding property owners as required by
Section 23-17(a).

10. Comments from Surrounding Property Owners or Public. Written objection to this application was
received from Marie Knight (Stanley), asurrounding property owner. The objection was primarily against
the subdivision in general (see attached).
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ANALYSIS OF GROUNDS FOR VARIANCE

No variance will be granted unless it is found that:

(a) There are special or unusual circumstances applying to the subject real property which exist
either to a degree which deprives the ownerorapplicant ofsubstantial property rights that would
otherwise be available or to a degree which obviously interferes with the best use or manner of
development of that property.

The Variance application meets criterion (a) for the following reasons(s):

The subdivision request is for three (3) lots in keeping with the existing A-5a loning. Although adedicable
water system is arequirement of the code, the subject property is not within the service limits of, and at an
elevation where water cannot be delivered by the existing DWS system facilities. It would be
unreasonable to expect the owners to wait for the required service upgrades. Therefore, it is reasonable
that, in lieu of constructing water system improvements to either extend/upgrade the DWS facilities or
provide a private water system to DWS standards for the pending 3-lot subdivision, a more reasonable
alternative can be allowed pursuant to Planning Department Rule No. 22, Water Variance.

The above special and unusual circumstances would deprive the applicant from developing this property
and interferes with the best use of this property.

Therefore, for this agricultural subdivision, the best use and manner of the development allows for
individual rain water catchment systems in keeping with the rural agricultural character of the surrounding
area.

(b) There are no other reasonable alternatives that would resolve the difficulty.

The Variance application meets criterion (b) for the following reasons(s):

Constructing water system improvements to either extend/upgrade the DWS facilities or provide aprivate
water system to DWS standards for the pending 3-lot subdivision would be placing excessive demands
upon the applicant because of the distance of more than 2.5 miles to the existing DWS water system
facilities. At an elevation of approximately 2,300 feet above sea level, the drilling of wells and construction
of other water system improvements would also be unreasonable for a three (3) lot subdivision.

(c) The variance will be consistent with the general purpose of the district, the intent and purpose of
this chapter, and the County general plan and will not be materially detrimental to the public
welfare or cause substantial, adverse impact to an area's character or to adjoining properties.

The Variance application meets criterion (c) for the following reasons(s):
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Given that there is adequate rainfall (approximately 160 inches to 200 inches of rainfall annually) to
support individual water catchment and this is an agricultural subdivision, the granting of this variance
would be consistent with the general purpose of the agricultural district and the proposed subdivision is
consistent with the current A-5a zoning. Water catchment is consistent with the intent of the policies of the
general plan in that it will further agricultural activity. Water catchment will not be materially detrimental to
the public welfare as it serves only private parties. Granting of the variance will not cause substantial,
adverse impact to the area's character or to adjoining properties. The collection of rainwater could help to
reduce runoff and may be a benefit to the surrounding area.

Given that the subject area receives sufficient annual rainfall, awater variance would be consistent with
the general purpose of the zoning district and the intents and purposes of the Zoning Code, Subdivision
Code, Rule 22 and the Hawai'i County General Plan.

DETERMINATION·VARIANCE CONDITIONS

The variance to permit the proposed 3-lot subdivision of the subject TMK property without providing dedicable
water system improvements meeting DWS standards is hereby approved subject to the following variance
conditions:

1. The applicant, owners, their assigns, or successors shall be responsible for complying with all stated
conditions of approval.

2. Should the Council adopt a Unified Impact Fees Ordinance setting forth criteria for the imposition of
exactions or the assessment of impact fees, conditions included herein shall be credited towards the
requirements of the Unified Impact Fees Ordinance.

3. The owners, their assigns, or successors shall file a written agreement document with the Planning
Department within one (1) year from the issuance of tentative subdivision approval. This written
agreement shall contain deed language, being covenants, conditions, and restrictions, as outlined in this
variance, affecting the lots created by the proposed subdivision which are not serviced by a County
dedicable public water system. The agreement shall be duly recorded at the Bureau of Conveyances of
the State of Hawai'i by the Planning Department at the cost and expense of the owners.

In the event that there are any amendments or changes to the subdivision after the agreement is signed,
the applicant shall be responsible for informing the County Planning Department of such amendments or
changes so that the agreement can be amended concomitantly. Further, the recorded agreement shall be
binding upon the owner(s), their successors or assigns and shall be incorporated as an exhibit and made
part of each agreement of sale, deed, lease, or similar documents affecting the title of the existing property
or approved subdivided lots.
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4. The subdivider and all grantees, successors, and assigns acknowledge that the parcels were created by a
variance from the normal subdivision requirements of Hawai'i County, and that there are no longer any
special or unusual circumstances applying to the property, and hence, no grounds exist or will exist for
another variance from the Subdivision Code to permit further subdivision of the properties.

5. The owners, grantees, successors, and assigns agree and accept the fact that aCounty dedicable public
water system will not be extended to serve the lots within proposed subdivision SUB-07-000655.

6. The owners, grantees, successors, and assigns agree and accept the fact that the County will not bear the
responsibility of supplying public water to the proposed lots. No further subdivision of the lots created will
be permitted unless County dedicable public water system requirements and other requirements of HCC
Chapter 23, Subdivisions, are met.

7. No condominium property regime shall be allowed on any lot created, nor shall an Ohana Dwelling Unit
be permitted or allowed.

8. Any dwelling constructed on any created lot shall be provided with and maintain a private rainwater
catchment system which includes a minimum 6,000-galion water storage capacity for domestic
consumption or potable uses. This private water storage system shall adhere to the University of Hawai'i's
College ofTropical Agriculture and Human Resources' "Guidelines on Rainwater Catchment Systems for
Hawai'i" as well as the DOH requirements related to water testingand water purifying devices.

9. Each permitted dwelling shall also be provided with a minimum 3,000 gallon water storage capacity
dedicated for fire fighting and emergency purposes. The location and capacity of the emergency water
supply system, including the necessary compatible fire apparatus connector system, shall be as required
by the HFD. The HFD also advises, as a precautionary measure for other uninhabited structures, that
consideration be given to the provision of asimilar water storage system for fire fighting and emergency
purposes.

10. In the event that the County notifies the owner(s) of the lot(s) created, that the County water system has
been upgraded or an improvement district initiated to enable service to these iots, the owner(s) of lot(s)
shall participate in such improvement district or shall pay their pro-rata share of the upgrade and
installation of laterals, as determined by the DWS.

11. The pending subdivision application's (SUB-07-000655) final plat map shall meet all the requirements of
the Hawai'i County Zoning Code and the Subdivision Code that are not covered by this variance.

12. The subdivider, owner(s), their assigns or successors shall pay any outstanding real property taxes and
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comply with all other applicable State statutes and County ordinances pertaining to building improvements
and land use,

Should any of the foregoing conditions not be complied with, the Planning Director may proceed to declare
this Variance Permit null and void,

Sincerely,

~
DUANE KANUHA
Planning Director

JRH:nci
P:\Admin Pemnits DivisionlVariance\2013\VAR-13-000137F1agg Water\APVL,doc

Encls: Agency Comments, etc,

xc: DWS-Engineering Branch
SUB-07-000655

Marie Knight (Stanley)
1615 Frolis Street
Oshawa, Ontario, Canada
L1K OL4

xc wlencls: G, Bailado, GIS Section (via email)
L. Brown, PCDP (via email)
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MEMORANDUM

1"0: BJ t.E1THEAD TODD, PLANNING DIRECTOR

FROM:

FROM: Newlon Inouye ""
District Environmelllal Health Program CUd

TO: Bobby JemI LciLhead Todd
Planning Director, County of Hawaii

SUBJECf: Application: VARIANCE (VAR·13CXXJOI37)
Applicanu;; JOHN Fi.AGG. SUCCESSOR TRUSTEE OF THE

CLAIRE E. FLAGG TRUST DATED MAY 20, 1993,
AS AMENDED

Owner: THE CLAIRE E, RAGG TRUST
Request: Variance from ch:lpter 23, Subdiviuon.\, Ankle 6. Divi~ion 2,

lmprovemtllU Required, Sectiol'l23-84. W~ter Supply
Tax Man Key' 1-11-001:051 rSUB-{)7·{)00655l

May 15,2013DATE;
DARREN J. ROSARIO. FIRE CHIE!-'

SUBJECT: VARIA:-JCE APPUCAnoN (VAR 13-000IJ7)
APPUCANT: JOH~ FlAGG, SUCCESSORT TRW:iTF.F. OF Till:: CLAIRE E.
FLAGG TRUST DAIU) MAY 10. l'!Q). AS AMENDED
OWNER: HIE CLAIRE E. FlAGG TRUST
REQUEST: VARIA;-.JCE FROM CHAPTER 13, SUBDIVISIONS. ARTICLE 6.
DIVISION2.IMPROVEMENTS REQUIRED. SECTIO}! 23-84. WATER SUPPLY
TAX MAl' KEY: 1-&.007:051 (SUB 07-000655)

In ~gards Iv the abo~'e-mentioned Varillnce application. the: following shall be in acCQlCance:

NF'PA 1. UNIfORM flR~: Cnl)E,1006 EDITION
NVI~: NPPA t. Hu....ui'l SEalt Firr Cud, ",..ilh Coum}' wtWrWmtfnls. ('''lOftyamcrld/fff:1/t.l1JI"t
ide1/lijied ,v;/h a prrtcf',ilng "t"- N OJlhe rt!]i!nmct cnde.

Olapter 18 fin: Dep;anmem Access and Water Supply

18.1 Gene-",r. Fire dcpanment accc.>ll and W:l.ter supplie-s shall «mlpl~' with Ihis chllpLa",

For occup::lncies ofan especially h3l.11roouS nature, or where speci:ll hl1Zll.rds e~i\l in ~ddition 10 1111:
n0rm31 har.4l'd oflht occup:1nc),', or ~""ef'l: ilCeess for fire apparatus is unduly difficult. or OlrelS where
tkr:~ is an inlldc'lu~le fire flow. or illlluequllle fire h~dlll.lll SpaCi1l8, ~nd lhe AHJ rna)' n:quire
addi.iooal safegullnh indudinio but not limited 10, additionallirr: ~ppli;ujce units, more dum one
1)'pC ofIIpptian«. or spccialliystem, suill.ble for ihe pmte<:linn of Ihe h:wud in'lolvca,

18.1.' PllllU.

The Depanmcl'lt of Health's Safc Drinking Watel' Bl1lncll authorily on drinking watel' quality i~

b\l~ on the definition of:l. "puhlie water sysu:m." A "public water ~ystem" mean.~ a system
which provides walcr for human C(}n.~umption Ihmu&!J pipe or oI.h.cr eOnstroc1ed conveyance if
such system has fifteen (15) service connections or rr:golarly serves an average of atlell-'d
(V,·enty./ive: (2:51 individuals daily atle:a'" si~ty (60) day.~ oul of the: yeAr. All puhlic WIlfC[

systems lilt regulated b)' the Department of Health and shall be in compliance with the Hawaii
Admini~ro.tive Rules. Title 11. Chaptcr 20. Recommend thc subtljvi~ion 101.\ he: conneCted to an
uisting public water system.

18.1.1.1 nre App:lratus Acce~, Plan.o; for fire appallltu~ acc~ roo.ds shall he ~ubmilled to Ih.: fin:
departrnell1 for r'evie-IO.· and approval prior to constructivn.

1111.1 2 ~in' Hydr::iIltt Systems Plllnsaoo SfIC!:,fiClillOnl.lor fin: h}uront Ii)<;tcms slUlll besu,
t. "" Ore d<"rt=", ,.C ~"'w "d .","", """ to """ru.,,., I

-,c-" .."r_~r-.rr_~ 085412

Con~rnson watcr quality fOT lead. copper. aigOle and microbiological and chcmical
conlaminations in priv:uc: WaIer S)'SIems ha~'e identified the need for ::.clf monitoring. The
Or:panment of Health does not suppon me U~ of these privlIte min catchment system..~ fm
drinking purposes since the quality may Dot meet potable water standards.

0.' 5U 7
WORlJ: VAR.IJ.(UIIT7.rU
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18.2.3A.7 naRk Cahntn, DevIcu. Thedes:ign.md use oftrU!ic calmina deviccJ r.halJ be apprmoai
<h<AHl.

18.2.3.5 MarkiugofFb'e Appltratw Ac«:n Road.

18.2.35.1 WhDe m:ruind by lhe AID• .tppnJvaI &i&ns or olba"lpprDI.'a:I DDtil:es dWI be provided aqd

~ 10 ideutify fire depa:rtmc:DI. kICCSf roads or 10 prohibit tbc obstnr.ction thereofofboth.

18.2.3.5.2 II IllIllb:d fue appmna aooeu ro.I sbdJ Ibo be known 1$ a fire b:nc..

18.2.4* ObunetiOll ...d Ccmtnl of FIre DepltrtJDeat Aeeas Road.

18.2.oU ~cnlL

18.2.4.1.1 The required width o(.liredepctmc::nt IItUSS ro-d shaUllllt bcobltructcd in acymannc:r,
incfuding by !he parking ofvdliclca.

18~4.1..2 Minimum~ widlhs and~ eNbli:sbcd lIlKier-I8.2.3.4 shaD. bem:aintained II........
18.:2.4.1.3" Facilities aud SllucflUa aha1I be mai:ntained in. marllltt thai doe:3 001 impair or impede
~ror fin:: deplll1mQ:d opcmiom.

II.U.I.4 F.rnrano::a 10 fire departments IlCCCSS roadI that have I:le= closed with gatee md banicn in
e.cccn:Iaoce with 18.2.4.2.1 shaU not be: obdructed bypmkcd ¥dJjc1ea.

18.14.2 Oosun: of Acauny-.

18.2.4.2.1 The AH1 shaD be aubariud to n:quirctho iastaUItioD md~orp1ea or odw:r
llpproVCd banieade:s Ilr:ro5:S roMIs. trails, or 0lbcJ'~ya mt irdudiDa public Ilfl'ccU.~. or
b:igtrw<l)'S.

11.2.4.2.2 When: reqnimi, pta.md bani:edcs abaU beaccwcd ill Il1 approved marmer.

11.2.4.2.3 Roads, IraiIs, 8lld odJcr 8CCCSSWIyI tbu have boalcloaed andobslru:ttd in tbclI1llllna
presaibed by 18.2.4.2.1 shall DOl be trcspUlO:!. upm or used uolcu autborizod by theOWDCl' lmd the
AHl.

18.2.4.2.4 Publico~ -etina within thCt lCqlCofduty dWI be pamined CO IOCCIS rt3tricted
propaty identi&d in 18.2.-4.2.1. '

81 Leithead Todd
May2J,2013

""'4
11.2.3A.l.U Vertica!clearaD= dlalI be.illl::teased wbco vutica1 cle:aJ'm:es or widlb5 m not
Ildc:qu8: to -=ea:nmodzde fire appamus.

C-I8.2.3.4.2 Surfaa. FR depe.rtmcol aca::a roads IlDd bridges dWl be~mi mainlaiDod to
$:lJPPOft the imposed klad.<l (25 Tcm) oftbc fire apperanu. SuchFDAR III:ld sha1I beClJlJlPfiscd ofan

aU-...~ drivins II1Ifacc.

II.U4.3 TundD& Radfm.

C-II.1..3.4.3.1 Fire dcpartmmt ac:ccss fOfdI: Ibal1 bawl. mmimu:m midc~ radiwI of'30 feet,
ard • miztil:aum outside tarniag ~iu:a of60 feeL

18..2.3.4..J.] 1'IIm! in fire dq)artmatt access road.shall maiPtaio 1btl minimum rtIlld-ritth.

II.2.lAA Dead Ellds. Delld-cDi m dqIartmcm. IIID,UI~ inacea aliSO ft (46 Ill) in 1l::qJth
sbaIl be provided with~ proYi:DwI fur the fire IIppGI:tIU 10 tum lIlWD1

llU.3A.5 Bridga.

la.z.3.4.5.1 Whco. bridge is t'llqlliml to be uxd III pan of. fire dqJartmmt *lCCII mid. it lhaIl be
coostructcd ard maintained in 8OCOJdance wilh(:(KlDly~.

18.1.3.4.5.2 The lriIge shaD be dclsip:d fl;W • live Ioed IU1Iicic:aI to CIIl)' the iDIposcd Jo.h of fire-18..1.3.A..S.3 VdDdc bd limits 5baII beJlO'*d lit bothaD1lll:eS to brirJ&m where~ by tho
AID.

18.2.3.4.6 Gnde.

c- 11.u.4.6.11'hBmaximum gradiaJlof. Fire dcperImc::m.x:e:ss roai sbaD.u e::xcea:l. 12 pcn:cm
bunpavcd lIIDf.:et and 15 pc:rcc;oI fur pavi:d~ 1D Br'ClIS rLthe PDAR ....me·.Ph lI(lpmt1IS

wwld <::cIlIXlCl to • Fire hydiant or Fire DtpIflmcIIl CmiDcctioo, Ihe mWmum pdbJl:0(IlldJ.areD(,)
shaI1 not eteeed 10 pert.CIIl. . .

11.2.3.".6.1* Tbc" oflppf'OllCh midcputlRfur urylDC:llll3 offiredcpartrDcU u:ca roed ahaD. .
oot ~cccrll ft drop in 20 It (0.3 m drop.ln6 m) or the d.limitatiom ofdlc m, eppIntas oflho
~ dcpBnmcm.1ItII sbaII be BUbjcd to lII'Pf'.'YIl by the ARI.

18.2.3.4.6.3 Fft, dqlllJtlnalt IICU:D roeds~ IOroMways &hall be provided wilhcmb alb
exll:Dll.iog lit 1eu12 8(0.61 m) bcyood each cdsc of1be fire IJmc..
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EXCEPTIONS TO SECnON 18.3.8: ,
(1) AgrK;u1tura1 buildings, nDr1lge sJ:lt:ds, and shade blNses with no COOlbusribJe

or~ lItonBe- . . .
(2) BlIiklqs Iesr thaD 800 JqU#lt feec in size 1hal D:lI:lCCs IlIll miDinnun Fire

Departmem~ Road n:quiremenb.
(3) For 0llCI aod two fimilydwel!qJ, agrEuhuial buildiop, 'ten£C Ibcds; sud

dc:tDebD.:I pntICllSOO 10 2000~ feet i:o m..c. and meetI the minizmm Fire
Dc:partmcnl~ Ro.l requimmem, the c1istmlce to !be Fire Dc:partmcD1
C'-amectiCo ma.y bel iDcreItsed 10 1000 feet.
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8J Ulitbtad Todd
May23.2013
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These are my mmments which I hope you will take into consideration when
reviewing this application.

Yours truly,

Street

;~L'.::: .' : ,j::' ',' "~.'IT
•. ,'I

i~j) i.',~i· 2:' !.'I 7: 52 t61S Frolis

OshaW3, Ontario canada
LIK OL4
May 28, 2013

Marie Knight (Stanley)

c.c. car/smith Ball, LLP

WITHOUT PREJUDICE

TO: Planning Department

RE: VAR 13-000137 - Application by John Aagg
TMK Nos. (3) 1-8-007-057 (SUB-07-000655)

Dear Sirs:

I submit: this correspondence by e'mail as I received the letter from Carlsmith
Balli LLP, advising me of this Variance Application on May 28 and my deadline
for submission is May 29.

I act as Trustee for the Estate of Marjorie Yosepenko who presently owns two
lots as a surrounding property owner and I am in the process of purchasing
these two lots.

I want to express opposition to the aoove-referenced proposal for the following
reasons:

1. The size of the existing lot is unique and adds to the diversity of the
neighbourhood;

2. There are already so many of the smaller lots and three roore lots would
certainly not be advantageous to the character of the present

neighbourhood;

3. The severance of this lot into ltlree lots will create a d3ngerou5 precedent to
other owners of the larger lots applying for the severance of their lot.
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