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Dear Mr. Lubgwan'

SUBJECT: Application: VARIANCE DECISION - VAR-13-000137

Applicant; JOHN FLAGG, SUCCESSOR TRUSTEE OF THE CLAIRE E. FLAGG
TRUST DATED MAY 20, 1993, AS AMENDED

Owners: THE CLAIRE E. FLAGG TRUST

Request: Variance from Chapter 23, Subdivisions, Article 6, Division 2,

Improvements Required, Section 23-84, Water Supply
Tax Map Key: _1-8-007:057 (SUB-07-000655)

Upon review of your variance application, the Planning Director certifies the approval of Variance VAR-13-
000137 subject to variance conditions. The variance grants relief for SUB-07-000655 from constructing
minimum County dedicable water supply system improvements required by Hawai'i County Code (HCC),
Chapter 23 (Subdivisions).

The variance is from the proposed subdivision's minimum requirements pursuant to HCC, Chapter 23
(Subdivisions), Article 6, Division 2, Improvements Required, Section 23-84, Water Supply, (1)(2).

BACKGROUND

1. Location. The referenced TMK property, Lot 282-A, being also a portion of Grant 4323, containing
approximately 18.999 acres, is situated in ‘Ola‘a Reservation Lots, ‘Ola‘a, Puna, Hawai'.

2. County Zoning. Agricultural - five acres (A-5a).
3. State Land Use. Agricultural (A).
4. General Plan. Land Use Pattern Allocation Guide (LUPAG) map designates the property as Extensive

Agricultural {ea).
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10.

Subdivision Code Requirements. The subdivision code requires that subdivisions be served by a water
system meeting the minimum requirements of the County Department of Water Supply (DWS) and be
provided with water mains and fire hydrants installed to and within the subdivision in accordance with the
rules and regulations of the DWS.

Subdivision Request/PPM. Subdivision application SUB-07-000655 was submitted to subdivide the
subject property into 3 lots consistent with the A-5a zoning. Further action on the subdivision application
was deferred pursuant to letter dated September 30, 2008 in the subdivision file.

Variance Application. The variance request from water supply improvements was acknowledged by
Planning Department letter dated May 13, 2013. This variance application requests the use of individual
rainwater catchment systems in lieu of extending and/or upgrading the DWS water system or constructing
a private water system conforming to DWS standards.

Agency Comments and Requirements.
a. State of Hawai'-Department of Health (DOH): see attached memorandum dated May 15, 2013.
b. County of Hawai'i Fire Department (HFD): see attached memorandum dated May 24, 2013.

c¢. Department of Water Supply (DWS): see attached memorandum dated January 8, 2008 (attached) in
response to the subdivision application indicating the property is not within the service limits of existing
water system facilities. They also require the canceliation of a previous water waiver that was
recorded with the Bureau of Conveyances prior to final subdivision approval. Further memorandum
dated May 24, 2013 in response to this application reiterates that the property is well beyond the DWS
service limits {also attached).

d. No other agency comments were solicited and none were received.

Notice to Surrounding Owners/Posted Sign. The applicant submitted evidence, dated May 15, 2013,
regarding the posting of a public notification sign on the subject property pursuant te Section 23-17(c} of
the HCC. Pictures of the posted sign were also submitted. Further, verification was submitted that a
notice of the application was sent on May 17, 2013 to the surrounding property owners as required by
Section 23-17(a).

Comments from Surrounding Property Owners or Public. Written objection to this application was
received from Marie Knight {Stanley), a surrounding property owner. The objection was primarily against
the subdivision in general {see attached).
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ANALYSIS OF GROUNDS FOR VARIANCE

No variance will be granted unless it is found that:

{a) There are special or unusual circumstances applying to the subject real property which exist
either to a degree which deprives the owner or applicant of substantial property rights that would
otherwise be available or to a degree which obviously interferes with the best use or manner of
development of that property.

The Variance application meets criterion (a) for the following reasons(s):

The subdivision request is for three (3} lots in keeping with the existing A-5a zoning. Although a dedicable
water system is a requirement of the code, the subject property is not within the service limits of, and at an
elevation where water cannot be delivered by the existing DWS system facilities. It would be
unreasonabie to expect the owners to wait for the required service upgrades. Therefore, it is reasonable
that, in lieu of constructing water system improvements to either extend/upgrade the DWS facilities or
provide a private water system to DWS standards for the pending 3-lot subdivision, a more reasonable
alternative can be allowed pursuant to Planning Department Rule No. 22, Water Variance.

The above special and unusual circumstances would deprive the applicant from developing this property
and interferes with the best use of this property.

Therefore, for this agriculural subdivision, the best use and manner of the development allows for
individual rain water catchment systems in keeping with the rural agricultural character of the surrounding
area.

(b) There are no other reasonable alternatives that would resolve the difficulty.

The Variance application meets criterion (b) for the following reasons(s);

Constructing water system improvements to either extend/upgrade the DWS facilities or provide a private
water system to DWS standards for the pending 3-lot subdivision would be placing excessive demands
upon the applicant because of the distance of more than 2.5 miles to the existing DWS waler system
facilities. At an elevation of approximately 2,300 feet above sea level, the drilling of wells and construction
of other water system improvements would alsc be unreasonable for a three (3} lot subdivision.

{c} The variance will be consistent with the general purpose of the district, the intent and purpose of
this chapter, and the County general plan and will not be materially detrimental to the public
welfare or cause substantial, adverse impact to an area’s character or to adjoining properties.

The Variance application meets criterion (c} for the following reasons(s):
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Given that there is adequate rainfall {approximately 160 inches to 200 inches of rainfall annually) to
support individual water catchment and this is an agriculturat subdivision, the granting of this variance
would be consistent with the general purpose of the agricultural district and the proposed subdivision is
consistent with the current A-ba zoning. Water catchment is consistent with the intent of the policies of the
general plan in that it will further agricultural activity. Water catchment will not be materially detrimental fo
the public welfare as it serves only private parties. Granting of the variance will not cause substantial,
adverse impact to the area’s character or to adjoining properties. The collection of rainwater could help to
reduce runoff and may be a benefit to the surrounding area.

Given that the subject area receives sufficient annual rainfall, a water variance would be consistent with
the general purpose of the zoning district and the intents and purposes of the Zoning Code, Subdivision
Code, Rule 22 and the Hawai‘i County General Plan.

DETERMINATION-VARIANCE CONDITIONS

The variance to permit the proposed 3-lot subdivision of the subject TMK property without providing dedicable
water system improvements meeting DWS standards is hereby approved subject to the following variance
conditions:

1.

The applicant, owners, their assigns, or successors shall be responsible for complying with all stated
conditions of approval.

2. Should the Council-adopt a Unified tmpact Fees Ordinance setting forth criteria for the imposition of

exactions or the assessment of impact fees, conditions included herein shall be credited towards the
requirements of the Unified Impact Fees Ordinance.

The owners, their assigns, or successors shall file a written agreement document with the Planning
Department within one (1) year from the issuance of tentative subdivision approval. This written
agreement shall contain deed language, being covenants, conditions, and restrictions, as outlined in this
variance, affecting the lots created by the proposed subdivision which are not serviced by a County
dedicable public water system. The agreement shall be duly recorded at the Bureau of Conveyances of
the State of Hawai'i by the Planning Depariment at the cost and expense of the owners.

In the event that there are any amendments or changes {o the subdivision after the agreement is signed,
the applicant shall be responsible for informing the County Planning Department of such amendments or
changes so that the agreement ¢an be amended concomitantly. Further, the recorded agreement shall be
binding upon the owner(s), their successors or assigns and shall be incorporated as an exhibit and made
part of each agreement of sale, deed, lease, or similar documents affecting the fitle of the existing property
or approved subdivided lots.
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10.

11

12.

The subdivider and all grantees, successors, and assigns acknowledge that the parcels were created by a
variance from the normal subdivision requirements of Hawai'i County, and that there are no longer any
special or unusual circumstances applying to the property, and hence, no grounds exist or will exist for
another variance from the Subdivision Code to permit further subdivision of the properties.

The owners, grantees, successors, and assigns agree and accept the fact that a County dedicable public
water system will not be extended to serve the lots within proposed subdivision SUB-07-000655.

The owners, grantees, successors, and assigns agree and accept the fact that the County will not bear the
responsibility of supplying public water to the proposed lots. No further subdivision of the lots created will
be permitted uniess County dedicable public water system requirements and other requirements of HCC
Chapter 23, Subdivisions, are met,

No condominium property regime shall be aflowed on any lot created, nor shall an Ohana Dwelling Unit
be permitted or allowed.

Any dwelling constructed on any created lot shall be provided with and maintain a private rainwater
catchment system which includes a minimum 6,000-gallon water storage capacity for domestic
consumption or potable uses. This private water storage system shall adhere to the University of Hawai''s
College of Tropical Agriculture and Human Resources’ "Guidelines on Rainwater Catchment Systems for
Hawai" as well as the DOH requirements related to water testing and water purifying devices.

Each permitted dwelling shall also be provided with a minimum 3,000 gallon water storage capacity
dedicated for fire fighting and emergency purposes. The location and capacity of the emergency water
supply system, including the necessary compatible fire apparatus connector system, shall be as required
by the HFD. The HFD also advises, as a precautionary measure for other uninhabited structures, that
consideration be given to the provision of a similar water storage system for fire fighting and emergency
purposes.

In the event that the County notifies the owner(s) of the lol(s) created, that the County water system has
been upgraded or an improvement district initiated to enable service to these lots, the owner(s) of lot(s)
shall participate in such improvement district or shall pay their pro-rata share of the upgrade and
installation of laterals, as determined by the DWS.

The pending subdivision application's {SUB-07-000655) final plat map shall meet all the requirements of
the Hawai'i County Zoning Code and the Subdivision Code that are not covered by this variance.

The subdivider, owner{s), their assigns or succeésors shall pay any outstanding real property taxes and
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comply with alt other applicable State statutes and County ordinances pertaining to building improvements
and land use.

Should any of the foregoing conditions not be complied with, the Planning Director may proceed to declare
this Variance Permit null and void.

Sincerely,
DUANE KANUHA
Planning Director
JRH:nCi
P:\Admin Permits Division\Variance'201 \WAR-13-000137Flagg WaterAPVL.doc
Encls: Agency Comments, efc.
XC: DWS-Engineering Branch
SUB-07-000655
Marie Knight (Stanley)

1615 Frolis Street
Oshawa, Ontario, Canada
L1IKOL4-

xc w/encis:  G. Bailado, GIS Section {via email)
L. Brown, PCDP (via email)
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T BJ LEITHEAD TODD, PLANNING DIRECTOR
FROM: DARREN J. ROSARIO. FIRE CHIEF

SUBJECT:  VARIANCI; APPLICATION (VAR 13000137}
APPLICANT: JOHN FLAGG, SUCCESSORT TRUSTEE OF THE CLAIRE E.
FLAGG TRUST DATLED MAY 20, 1993, AS AMENDED
OWNER: THE CLAIRE E. FLAG( TRUST
REQUEST: YARIANCE FROM CHAPTER 23, SUBDIVISIONS, ARTICLE 6.
DIVISION 2, IMPROVEMENTS REQUIRED. SECTION 23-34, WATER SUPFLY
TAX MAP KEY: [-8-007:057 {SUB 07-000655)

In regaeds b the above. fomed Variance application. the following shal) be in accordance:
NFPA 1. UNIFORM FIRK COD, 2006 EDITION
Note: KFPA 1. Howol't State Fire Cude with Courtty umwnd . County dments are

identified wilh a preceding “U-" of the reference code.

Chapter 18 Fire Department Aceess and Water Supply

18.1 General. Fire deparment access and water supplies shall comply with this chapler,

For occupanciss of an cspecialfy hazardous natuse, or where special hazards exist in addition 10 Un:
sormat har-fard of the occupancy, or where access for fin: apparatus is unduly diffcult. or areas where
lher‘tbu an inadequate: fire flow. or inadequate fire hydraat spacing, and the AH) may require
additional s:_lfeguaud: including, but not limited to, additionel fire appliance units. more than one
type of appliznee, or speciul sysiems suitable for the prowection of the hazard involved.

18.1.1 Plans,

18.1.1.1 Fire Apparates Access, Plans for fire apparatus sccess foads shall be submilted 1o the fie
deparument for review and approval prior ta tonstruction.

14.1.1.2 Fire Hydract Systems. Plans and specifications for fire hydrane systems shall be submpfidl
to the fire department for review and approval prior to construction,
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STATE OF HAWAII
DEPARTMENT OF HEALTH
P.0. BOX 918
HILG, HAWAL 967210916

MEMORANDUM
DATE: May 15,2013
TO: Bobby Jean Leithead ‘Todd
Planning Director, County of Hawaii
FROM: Newion Inouye v
Distriet Environmentat Health Propram Chicf
SUBJECT:  Application: VARIANCE (VAR-130000137)
Applicants; JOHMN FLAGG. SUCCESSOR TRUSTEE OF THE
CLAIRE E. FLAGG TRUST DATED MAY 20, 1993,
AS AMENDED
Cwner: THE CLAIRE E. FLAGG TRUST
Request: Vartance from chapter 23, Subdivisions, Anicle 6, Division 2,

Improvements Required. Section 23-84. Water Supply
Tax Map Key: 1-8-D07:057 (SUB-07-D00655)

The Department of Health's Safe Drinking Water Branch aothority on drinking water quality is
based on the definition of a “public water system.” A “public water system™ means a system
which provides water for human consumptien through pipe or other construcied conveyance if
such system has fifieen {15) service conncctions or regularly serves an average of at least
twenty-five (251 individuals daily a1 Jeast sixty (60) days oul of the year. All public water
systems are regutzied by the Department of Healkh and shall be in compliance with the Hawaii
Administrative Rules, Title 1], Chapter 20. Recommend the subdivision lots be connegied to an
existing public water system.

Concerns on water quality for lead, copper. algae and microhiological and chemical
contaminations in private water systems have identified the need for self monitaring. The
Department of Health does not sapport the use of these private rain caichmeat systems for
drinking purposes since the quality may oot meet potable waler standards.

R

WORD: VAR-13.0001 37.0d
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18.23.4.7 Traffic i :
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18.2.3.5 Markiug of Fire Apparatus Access Road,
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18.2.4* Obsoruction and Countrl of Flre Department Actess Road.
13.2.4.1 General.
18.2.4.1.) The required width of & fire oCesS i
e oy e dq)lﬂm:ni‘ mdlhallnmbcobn-uaadnmymmm,

18.2 4.1.2 Minirmum requi ' i
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18.24.1.4 Entrances to firc departments accesa roads that have been clozed wil barriers
mmmwnhls.ldllmumbeohﬂ\mbyp&kdtdﬂclu. it en od "

18.24.2 Closure of Accessways,

18.2.4.2.1 The AHJ shall ; et
3 be snthorized W require the md { gates or other

mﬁvMWMMWmmnnmm&mm,u

18.2422 Where required, gates and barricades ghall be secared in an approved manner,

18.1.4.2.3 Roads, trails, and other accesswayn that have boen closed and obstracted i the manner

preseribed by 18.2.4.2.0 i
prese ¥ shlﬂnmbeumpmupmuusedunlmnmhmmdbyﬂnwmmdﬂu

18.2.4.2.4 Public officers acting

propenty identified in 18.2.49.1, of duty stall be permictad to access restrioted

BJ Leithead Todd
May 13, 2013
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18.23.4.1.2.3 Vatical clearances shall be ncreased when vitical cleannces of widths are pot
adequate to sccommodsie fire sppamtus.

C~1823.4.2 Surface. Firc department acoess roads snd bridges shall be designed and msintained to
support the imposcd loads (25 Tons) of the fire apparanss. Such FOAR. and shall be comprised of an
al.l-wmﬂudrrmgsnrﬁm

18.2.3.4.3 Turning Radiva.

C~18.2.3.4.3.1 Fire department access roads shall have a minirm inside turring radiug of 30 feet,
and a minimmm outside tormeg mdass of 60 fact

15.2.3.4.3.2 Tums in fire department socess road shall maintain the mintmum road width.

192344 Desd Eods. Dead-ood fire dopartment sccess roads in excess of 150 fi (46 m) in length -
Mhmﬁdwﬁ:wmwwiﬁnfwﬁnﬁgwwmm

18.2.3.4.5 Bridges.

18.2.3.4.5.F Whes 2 bridge is required to be used & pant of a fire department access road, it aball be
constructed 2nd maintained in sccondance with county requirements. .

18.2.3.4.5.2 The bridge shall be designed for a live load safficient to carry the imposad loeds of fire
apperatus.

182.3.4.5.3 Vehichk lond Emits chafl be posted at both entrances to bridges whe roquired by the
AHJ,

182.3.4.6 Grade.

€~ 18.2.3.4.6.} The maximum gradient of a Fire dcpartment scocss rosd shall not excerd §2 porvent
fox unpaved sarfaces eod 15 peroent for paved surfaces. In arcas of the FDAR, where a Firo spparatus
wauld connect to a Pire lvdrant or Fire Department Corimection, the maximin gradient of such area(s)
shall oot oeead 10 percent. : E

18.2.3.4.6.2* The angle of approach and doparture for axy means of fire departmect socoss roed ghall -
not exceed | £ drop in 20 £ (0.3 m drop in 6 m) or the design limitations of the fire apperatas of tho
fire deparaneat, sad shall be subject to approvel by the A,

18.2.2.4,6.3 Fire department nceers roeds ooonecting to roadwirys shall be provided with b cuts
extending at least 2 (0,61 m} beyond cach odge of the fire tene,
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DEPARTMENT OF WATER SUPPLY + COUNTY OF HAWAI'I

JEARERUANAC'A STREET. SUITEZO » HILD, HAWAPIAGT2D
TFLEPHOKE (AHA) 961-0030 - FAX [AOA) B81-885T
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oy Mr. Christopier ). Yuen. Manniag 1hrectarn
Planning Department

FROM: Miliou 13, Favaa, Munager
NUFELT: SUBDIYISION APPLHCATHIN NGO, 07000658

SUBBIVIER = JAMES M, FLAGG
UAX MAP KEY 1R 7:4057

We have ieviewed the subject application fn e progesed subdivision.

Please be intisnment that the subject propeny is sol seatliin it service limits of e Depsrmen s existiog water
syrenn facilition. Alsn, e subject propesty i al ah elevation where watet canipot be delivered by e
Diepartiment’s existing wiler system facility.

Fusther, the wubject property was created by 2 subdivivion which was appecs od under a Waiver o the
Uepartment’s water requirements Jor sehdivislons, which has been recorded with the Burean o Comveyances.

I vk i agpiowen. the Waiver anst be eaogeled prioe to geanting tinal subelivision approval,

Should these be any yuestivns, pleae contar) Mr, Ryan Qvitoiano of o Water Resourees amd Planning Branch
al vh 1RO 7, evtension 256,

Siswerely yours.
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BY Leithead Todd
May 23, 2013
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{(¢) be Jocated betwoen 8 ft and 16 ﬁmnlb?imdmnm
‘The location shall be mpproved by the AHJ;
(d)mbolocaedlcumumln,mdmhglnm%unhmﬁum
firich grade, a3 messured from the center of the FDC orifice;
(c)kmdu@kdwmmmmw
siamped plars may be required;
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than 20 foet, of the structare being protected;
(g) elsa comply with section 13.1:3 and 18.2.3.4.6.1 of this code;
) il buikdings requiring & five flow of 2000gpm shall be provided with
2 second FDC. Each FDC shall be independent of each other, with each FDC being
capebie of flowing S00gpm by engineered deign stendards, The sccond FOC shail
bclmamdmanmnppmwdbyﬂnﬁﬂmﬁﬂndnofmuhprn-ppmu
conducting drafting oporations ot eocs, i mind.
(5) Ispeetion &nd mumntenmnce chali be in accordance o NFPA 25.
(6) The owner or lessee of the property shall be respansible for matenining the waters
kvd.qnﬂhy,nndwmmuo{ﬂrsysm

EXCEPTIONS TO SECTION 123.3:
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o equipmert storege. -
(2)Bmhmm1hn8003qnmefoummﬂmmdrmmmhe
Access Road rogt
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detached grrages £00 to 2000 squarc foct I sz, end mocts the minfmesny Fire
Depaniment Access Road requirements, the distance to the Firc Department
Connection mury be increasad to 1000 feer
{4) For oot and two farily dwellings, agricaltoral buildings, and storage sheds
greater than 2000squars foet, but less than 3000 square foct and mects te
i Fire D Apcess Road requt the di to the Fi:
Department Connection may be creased o 500 feet. :
(S)Fotbmldmwnhm:ppmwdmmspmﬂuqmmﬁmmmmm
supply required may be modified. * - et e -
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These are my comments which I hope you will take into consideration when
reviewing this application.

Yours truly,

Marie Knight (Staniey)

c.c. Carlsmith Ball, LLP

B3 iy 2 g 1515 Frolis
Street A s
Cshawa, Ontario Canada
LiK OL4
May 28, 2013

WITHOUT PREJUDICE

TO: Planning Department

RE: VAR 13-000137 - Application by John Ragg
TMK Nos. (3) 1-8-007-057 (SUB-07-000655)

Dear Sirs:

1 submit this comespondence by e'mail as I received the letter from Carlsmith
Ball, LLP, advising me of this Variance Application on May 28 and my deadline
for submission is May 29.

T act as Trustee for the Estate of Marjorie Yosepenko who presently owns two
lots as a surrunding property owner and I am in the process of purchasing
these two lots,

I want to express opposition to the above-referenced proposal for the following
reasons:

1. The size of the existing lot is unique and adds to the diversity of the
reighbourhood;

2. There are already so many of the smaller lots and three mare Iots would
certainly not be advantageous to the character of the present
neighbourhood;

3. The severance of this ot into three fots will create a dangerous precedent to
other owners of the larger lots applying for the severance of their lot.

485457




