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121 Waianuenue Avenue
Hilo, HI 96720

Dear W‘DN(\:\\;\W

SUBJECT; Application: VARIANCE DECISION - VAR-13-000138
Applicant: JOHN FLAGG, SUCCESSOR TRUSTEE OF THE CLAIRE E. FLAGG
TRUST DATED MAY 20, 1993, AS AMENDED
Owners: THE CLAIRE E. FLAGG TRUST
Request: Variance from Chapter 23, Subdivisions, Article 6, Division 2,
Improvements Required, Section 23-84, Water Supply
Tax Map Key: __ 1-8-007:051 (SUB-07-000656)

Upon review of your variance application, the Planning Director certifies the approval of Variance VAR-13-
000138 subject to variance conditions. The variance grants relief for SUB-07-000656 from constructing
minimum County dedicable water supply system improvements required by Hawai'i County Code {HCC),
Chapter 23 {Subdivisions).

The variance is from the proposed subdivision's minimum requirements pursuant to HCC, Chapter 23
(Subdivisions), Article 8, Division 2, Improvements Required, Section 23-84, Water Supply, (1)(2).

BACKGROUND

1. Location. The referenced TMK property, Lot 281-A, being also a portion of Grant 4669, containing
approximately 18.999 acres, is situated in ‘Ola‘a Reservation Lots, ‘Ola'a, Puna, Hawai'.

2. County Zoning. Agricultural - five acres (A-5a).
3. State Land Use. Agricultural (A).
4. General Plan. Land Use Pattern Allocation Guide (LUPAG) map designates the property as Extensive

Agricultural (ea).
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10.

‘Subdivision Code Requirements. The subdivision code requires that subdivisions be served by a water

system meeting the minimum requirements of the County Department of Water Supply (DWS) and be
provided with water mains and fire hydrants installed to and within the subdivision in accordance with the
rufes and reguiations of the DWS.

Subdivision Request/PPM. Subdivision application SUB-07-000656 was submitted to subdivide the
subject property into 3 lots consistent with the A-5a zoning. Further action on the subdivision application
was deferred pursuant fo letter dated September 30, 2008 in the subdivision file.

Variance Application. The variance request from water supply improvements was acknowledged by
Planning Department letter dated May 13, 2013. This variance appiication requests the use of individual
rainwater catchment systems in lieu of extending and/or upgrading the DWS water system or constructing
a private water system conforming to DWS standards.

Agency Comments and Requirements.
a. State of Hawai'i-Department of Health (DOH): see attached memorandum dated May 15, 2013.
b. County of Hawai'i Fire Department (HFD): see attached memorandum dated May 23, 2013.

c. Department of Water Supply (DWS): see attached memorandum dated January 8, 2008 (attached} in
response to the subdivision application indicating the property is not within the service limits of
existing water system facilities. They also require the cancellation of a previous water waiver that was
recorded with the Bureau of Conveyances prior to final subdivision approval. Further memorandum
dated May 24, 2013 in response to this application reiterates that the property is well beyond the DWS
service limits (also attached).

d. No other agency comments were solicited and none were received.

Notice to Surrounding Owners/Posted Sign. The applicant submitted evidence, dated May 15, 2013,
regarding the pasting of a public nofification sign on the subject property pursuant to Section 23-17(c) of
the HCC. Pictures of the posted sign were also submitted. Further, verification was submitted that a
notice of the application was sent on May 20, 2013 to the surrounding property owners as required by
Section 23-17{a).

Comments from Surrounding Property Owners or Public. Written objection to this application was
received from Tamila M. McGown, a surrounding property owner. The objection was primarily against the
subdivision in general and the subdivider's numerous incomplete projects in the surrounding area (see
attached).
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ANALYSIS OF GROUNDS FOR VARIANCE

No variance will be granted unless it is found that:

(a)

There are special or unusual circumstances applying to the subject real property which exist
either to a degree which deprives the owner or applicant of substantial property rights that would
otherwise be available or to a degree which obviously interferes with the best use or manner of
development of that property.

The Variance application meets criterion (a) for the following reasons(s):

The subdivision request is for three (3) lots in keeping with the existing A-5a zoning. Although a dedicable
water system is a requirement of the code, the subject property is not within the service limits of, and at an
elevation where water cannot be delivered by the existing DWS system facilities. It would be
unreasonable to expect the owners to wait for the required service upgrades. Therefore, itis reasonable
that, in lieu of constructing water system improvements to either extend/upgrade the DWS facilities or
provide a private water system to DWS standards for the pending 3-lot subdivision, a more reasonable
alternative can be allowed pursuant to Planning Department Rule No. 22, Water Variance.

The above special and unusual circumstances would deprive the applicant from developing this property
and interferes with the best use of this property.

Therefore, for this agricultural subdivision, the best use and manner of the development allows for
individual rain water catchment systems in keeping with the rural agricultural character of the surrounding
area.

{b} There are no other reasonable alternatives that would resolve the difficulty.

(c)

The Variance application meets criterion (b) for the following reasons(s):

Constructing water system improvements to either extend/upgrade the DWS facilities or provide a private
waler system to DWS standards for the pending 3-lot subdivision would be placing excessive demands
upon the applicant because of the distance of more than 2.5 miles to the existing DWS water system
facilities. Atan elevation of approximately 2,400 feet above sea level, ihe drilling of wells and construction
of other water system improvements would also be unreasonable for a three (3) lot subdivision. -

The variance will be consistent with the general purpose of the district, the intent and purpose of
this chapter, and the County general plan and will not be materially detrimental to the public
welfare or cause substantial, adverse impact to an area’s character or to adjoining properties.
The Variance application meets criterion (c) for the following reasons(s):

Given that there is adequate rainfall (approximately 160 inches to 200 inches of rainfall annually) to
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support individual water catchment and this is an agricuitural subdivision, the granting of this variance
would be consistent with the general purpose of the agricultural district and the proposed subdivision is
consistent with the current A-5a zoning. Water catchment is consistent with the intent of the policies of the
general plan in that it will further agricultural activity. Water catchment will not be materially detrimental to
the public welfare as it serves only private parties. Granting of the vanance will not cause substantial,
adverse impact to the area's character or to adjoining properties. The collection of rainwater could heip to
reduce runoff and may be a benefit to the surrounding area.

Given that the subject area receives sufficient annual rainfall, a water variance would be consistent with
the general purpose of the zoning district and the intents and purposes of the Zoning Code, Subdivision
Code, Rule 22 and the Hawai'i County General Plan.

Being that the proposed subdivision is consistent with the current zoning, denial of this variance based on
others’ personal feelings for the subdivider would not be appropriate.

DETERMINATION-VARIANCE CONDITIONS

The variance to permit the proposed 3-lot subdivision of the subject TMK property without providing dedicable
water system improvements meeting DWS standards is hereby approved subject to the following variance
conditions:

1. The applicant, owners, their assigns, or successors shall be responsible for complying with all stated
conditions of approval.

2. Should the Council adopt a Unified Impact Fees Ordinance setting forth criteria for the imposition of
exactions or the assessment of impact fees, conditions included herein shall be credited towards the
requirements of the Unified Impact Fees Ordinance.

3. The owners, their assigns, or successors shall file a written agreement document with the Planning
Department within one {1) year from the issuance of tentative subdivision approval. This written
agreement shall contain deed language, being covenants, conditions, and restrictions, as outlined in this
variance, affecting the iots created by the proposed subdivision which are not serviced by a County
dedicable public water system. The agreement shali be duly recorded at the Bureau of Conveyances of
the State of Hawai'i by the Planning Department at the cost and expense of the owners.

In the event that there are any amendments or changes to the subdivision after the agreement is signed,
the applicant shall be responsibie for informing the County Planning Department of such amendments or
changes so that the agreement can be amended concomitantly. Further, the recorded agreement shall be
binding upon the owner(s), their successors or assigns and shall be incorporated as an exhibit and made
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10.

11.

part of each agreement of sale, deed, lease, or similar documents affecting the title of the existing property
or approved subdivided lofs.

The subdivider and alf grantees, successors, and assigns acknowledge that the parcels were created by a
variance from the normal subdivision requirements of Hawai'i County, and that there are no longer any
special or unusual circumstances applying to the property, and hence, no grounds exist or will exist for
another variance from the Subdivision Code to permit further subdivision of the properties.

The owners, grantees, successors, and assigns agree and accept the fact that a County dedicable public
water system will not be extended to serve the lots within proposed subdivision SUB-07-000656.

The owners, grantees, successors, and assigns agree and accept the fact that the County will not bear the
responsibility of supplying public water to the proposed lots. No further subdivision of the lots created will
be permitted unless County dedicable public water system requirements and other requirements of HCC
Chapter 23, Subdivisions, are met.

No condominium property regime shall be aflowed on any lot created, nor shall an Ohana Dwelling Unit
be permitted or allowed.

Any dwelling constructed on any created lot shall be provided with and maintain a private rainwater
catchment system which includes a minimum 6,000-gallon water storage capacity for domestic
consumption or potable uses. This private water storage system shall adhere to the University of Hawaif's
College of Tropical Agriculture and Human Resources’ “Guidelines on Rainwater Catchment Systems for
Hawai'" as well as the DOH requirements related to water testing and water purifying devices.

Each permitted dwelling shall also be provided with a minimum 3,000 gallon water storage capacity
dedicated for fire fighting and emergency purposes. The location and capacity of the emergency water
supply system, including the necessary compatible fire apparatus connector system, shall be as required
by the HFD. The HFD also advises, as a precautionary measure for other uninhabited structures, that
consideration be given to the provision of a similar water storage system for fire fighting and emergency
purposes,

In the event that the County notifies the owner(s) of the lo¥(s) created, that the County water system has
been upgraded or an improvement district initiated to enable service to these lots, the owner(s} of lot(s)
shall participate in such improvement district or shall pay their pro-rata share of the upgrade and
installation of laterals, as determined by the DWS.

The pending subdivision application’s (SUB-07-000656) final plat map shall meet all the requirements of
the Hawai'i County Zoning Cede and the Subdivision Code that are not covered by this variance.
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12. The subdivider, owner(s}, their assigns or successors shall pay any outstanding real property taxes and
comply with all other applicable State statutes and County ordinances pertaining to building improvements
and land use.

Should any of the foregoing conditions not be complied with, the Planning Director may proceed to declare
this Variance Permit null and void.

(.

* DUANE KANUHA
Planning Director

Sincerely,

JRH:nci
P:\Admin Permits Division\Variancel2013\VAR-13-000138Flagg WaterAPVL.doc
Encls: Agency Comments, efc.
p o DWS-Engineering Branch
SUB-07-000656

Tamila M. McGown
P.O. Box 949
Mountain View, HI 96771

xc wfencls:  G. Bailado, GIS Section {via email)
L. Brown, PCDP (via email)
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TO: BJ LEITHEAD TODD, PLANNING DIRECTOR
FROM: DARREN 3, ROSARIQ, FIRE CHIEF

SURJECT:  VARIANCE AMPLICATION (VAR 13-000138}
!_\PPLICANT: JOEN FLAGG, SUCCESSORT TRUSTEE OF THE CLAIRE E.
FLAGG TRUST DATED MAY 20, 1993, AS AMENDED
UWNER: THE CLAIRE E, FLAGG TRUST
REQULST: VARIANCE FROM CHAPTER 23. SUBDIVISIONS. ARTICLE 8,
DIVISION 2, IMPROVEMENTS REQUIRED, SECTION 23-84, WATER SUPPLY
TAX MAPKEY: 1-8-007:051 (SUB 07-000656)

In regards to the above-mentioned Variance applicalion, the following shalf be in accordance:

NFPA § {Fi TFIRE EDITI
Note: NFPA 1, Howui'l Stoie Fire Code with Coungy amendments, Caunty omsendments ary
ideniified with u preceding "C" of the reference code,

Chupter 13 Fire Department Access and Waler Supply
13.1 General. Fire department access and water supplies stail comply with this chapter,

Far otcupancies of an especially hazardous mature, o where speciual hazards exist in additiun 1o the
nom-h?l hazard of the vocupancy, or where secess for fire apparatus is unduly difficult, or arcas where
lhcr':'l.\ an inudequate fire flow, or inadequate Fire hydrant apaciny, urd the AHJ may require
additional safeguards including, but nos fimited 10, 2dditional fire appliance units, more than one
type of appliance, or specinl systems suimble for the protection of the hazard involived,

18.1.1 Plans.

18.1.1.1 Fire App?mtus Accesy. Plans for fire apparatus aceess roads shall be submitted ty the fire
department for review and approval prior 1o construction.

18.L.1.2 Fire Lydrant Systems. Plans ond specifications for fire hydrant systems shat] be submfRss
to the fire departmens fur review and appraval prior to construgtion, -

HEL ABERCROMBIE
GO

LORETTA J. FUDDY, ACSW., M.PH. *
Cornan of Huwth

Gy 16 At %30

STATE OF HAWAII
DEPARTMENT OF HEALTH
P.0.BOX 916
HILO, HAWAI 96721-0018

MEMORANDUM
DATE: May 15,2013
TO: Bobby Jean Leithead Todd

Planning Directer, County of Hawaii

FROM: Newien Incuye v
Distrier Environmental Health Program Chief

SUBJECT: Application:  VARIANCE (VAR-130000138)

Applicants: JOHN FLAGG, SUCCESSOR TRUSTEE OF THE
CLAIRE E. FLAGG TRUST DATED MAY 20, 1993,
AS AMENDED
Owner: THE CLAIRE E. FLAGG TRUST
Request: Variance from chapter 23, Subdivisions, Aricle 6, Division 2,

Improvements Required, Section 23-84, Water Supply
Tax Map Key: 1-3-007:051  (SUJB.07-5006356)

The: Department of Health’s Safe Drinking Water Branch authority on dranking water quality is
based on the definition of a “public water system.™ A “public water system ™ rmeans a system
which provides water for human consumption through pipe or otber construcied conveyance if
such gystem has fiftcen (15) seovice connections or regularly serves an average of al Jeast
twenty-five (25) individuals daily at least sixty (60) days out of the year, All public water
systems are regulated by the Department of Health and shall be in complianee with the Hawaii
Administrative Rules, Trtle 11, Chapter 20. Recommend the subdivision lols be connected to an
existing public water system.

Concems on water quality for lead, copper, algae and microbiokgical and chemical
conlaminations in private water sysiems have identified the noed for self monitoring, The
Departrnent of Health does not sappon the use of these private 1ain catchment systems for
drinking purposcs since the Guality may not meet potable water standands,

085219
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DEPARTMENT-OF WA[E‘ﬁTS UPPLY « COUNYY OF HAWAI*I

A4S KEKUARAO'A BHREET, SMITE 20 = HILO, HAWANI §oi20
TELEPHONE {n08) 9414050 » FAX {a08) #81-28s7

laouny 8, JOUR

(I$H M. Cluistophen 1, Yuen, Planaing 1Vinjor
Planning Deparfimen

FROM: Mitlon 13, "avaw, Mosager
SHIUECT: SURDIVISION APPLICATION NG 0700048

SUBDIVIDER « JAMES M. FLAGG
TAX MAP KEY |8-067:055

Wo have teviewed Ihe sobjout application for e progased sutbuinivion.

Please be infammed (hat tle subject property & nut willin ahe service Jimits of the Bvpanment's existing water
syston Beilities, Also, Mo suljest roperly is ot an clesation where wilen canne be delivered by fe
Departiiient’s uyisting waler sysreny tailily.

Further, tln subject progeety was created by 8 subadivision which was approved under o Wasiver from the
Vlepattiteni's wber roquircinents for suhdivisions, which hus been eecorded with the Juréan ol [EUTSRILAEN
it a varinncy i gpprovel, the Wakver nust be cuweled priv 1 gianizngg linal sulxdivisiog upphaval,

Sluwdd there be any questions, please contact M. fyan Quiloriane of vur Warter #ewissces aiml Planning ilianch
M Y61-8070, exleasion 256,

Himecrely yuurs,

cnfetd cﬁfltéa_
# Ahilton 1. Pravie. b
Maurger

R dig

oy~ Me lames M. Flggy
The Independent lawaii Suncyors, 110

V37115

1‘ Ur.f.-r &rz’ugj Progress..

Tha Deparrmant of waser m-mcummnm o W0 & copigeet of uscryversion. i UEDA. Dtwciie. (e of Ondl
Rt Aoom 18W halen Buking. 4 and IORpESACE Avpfo. S Viawhanggion DC JOXM0-B4 10 O co (V23 T26-5004. (vorcs et TDO}

BJ Leithead Todd
May 23, 2013
Pagc B

{c) be located betworn B fi and 16t from the Fire department access,
The location shall be epproved by the AHJ;
{d) mot be located Tess than 24 inches, and no highet than 36 inches from
finish grade, as measared from the center of the FDC orifice;
(c) be secure and capable of withstanding ¢rafting operations. Enginecred
siamped plans ey be roquired;
{f} oot be located more than 150 fact of the moest remote past, but not less
than 20 fect, of the stacamre being protected;
{2) also comply with section 13.1.3 and 18.2.3.4.6.1 of this code; .
(4) Comumreial buildings requiring s fire fow of 2000gpm shall be provided with
a second FDC. Each FDC shall be idependent of exch other, with cach FDC being
capabkufﬂuwingSOngmbymghm:ddmignamﬂnds.Th?mFﬂFDCM
be locxied in ar area gpproved by the AHJ with the idea of mukiple Fire apparatus’
conducting dafting eperations at once, in mind,
(5) Inspection and maintenance shall be in accordance 1o NFEA 25, L
{6) The ownet or lokser of the property shall be responsible for maintaining the water
fevel, quality, and appurtenances of the systom.

EXCEPTIONS YO SECTION 18.3.8:
(1) Agricuteural buildings, storage sheds, end shade houses with no combrstible
o equipmet sworage.

{2) Buiktings bnssl.l'mBOOsqmrefcu msize that mects the miminmum Fue
Department Access Road requinernents.

{3) For ont and two family dwellings, agriculuml buildings, storage sheds, and )
detached garages 800 10 2000 square feet in size, and meets the minanum Fire
Depanment Access Road requirenents, the distance to the Fire Departmen
Commection maty be ncreased to 1000 feer

(4) For one and two family dwellings, sgriculhuta] buildings, and storage sheds
greater tTan 200Qsquare feer, but less than 3000 square foz and meets the .
inimuwn Fine Department Arcess Road requinatents, the distance 1o the Fire
Department Connection may be increased w 500 feet

{S)wauﬂdmg!wﬂhanzpp:wedmmmwrmﬂu‘symdxmmmmum
supply required may be modificd.

Lf there are any questions reganding these requirements., please contact the Fire Provention Burcas at
(808) 932-2911. -

e
?m 1. ROSARIOD )%
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