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Dear~~
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Owners:
Request:

Tax Map Key:

VARIANCE DECISION· VAR·13·000138
JOHN FLAGG, SUCCESSOR TRUSTEE OF THE CLAIRE E. FLAGG
TRUST DATED MAY 20,1993, AS AMENDED
THE CLAIRE E. FLAGG TRUST
Variance from Chapter 23, Subdivisions, Article 6, Division 2,
Improvements Required, Section 23·84, Water Supply
1·8·007:051 ISUB·07·000656)

Upon review of your variance application, the Planning Director certifies the approval of Variance VAR-13­
000138 subject to variance conditions. The variance grants relief for SUB-OJ-000656 from constructing
minimum County dedicable water supply system improvements required by Hawai'i County Code (HCC),
Chapter 23 (Subdivisions).

The variance is from the proposed subdivision's minimum requirements pursuant to HCC, Chapter 23
(Subdivisions), Article 6, Division 2, Improvements Required, Section 23-84, Water Supply, (1)(2).

BACKGROUND

1. Location. The referenced TMK property, Lot 281-A, being also a portion of Grant 4669, containing
approximately 18.999 acres, is situated in 'Ola'a Reservation Lots, 'Ola'a, Puna, Hawai'i.

2, County Zoning. Agricultural- five acres (A-5a),

3. State Land Use. Agriculturai (A).

4. General Plan. Land Use Pattern Allocation Guide (LUPAG) map designates the property as Extensive
Agricultural (ea),
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5. Subdivision Code Requirements. The subdivision code requires that subdivisions be served by awater
system meeting the minimum requirements of the County Department of Water Supply (DWS) and be
provided with water mains and fire hydrants installed to and within the subdivision in accordance with the
rules and regulations of the DWS,

6. Subdivision RequestlPPM. Subdivision application SUB-07-000656 was submitted to subdivide the
subject property into 3 lots consistent with the A-5a zoning, Further action on the subdivision application
was deferred pursuant to letter dated September 30,2008 in the subdivision file.

7. Variance Application. The variance request from water supply improvements was acknowledged by
Planning Department letter dated May 13, 2013. This variance application requests the use of individual
rainwater catchment systems in lieu of extending and/or upgrading the DWS water system or constructing
a private water system conforming to DWS standards.

8. Agency Comments and Requirements.

a. State of Hawai'i-Department of Health (DOH): see attached memorandum dated May 15, 2013.

b. County of Hawai'i Fire Department (HFD): see attached memorandum dated May 23, 2013.

c. Department of Water Supply (DWS): see attached memorandum dated January 8. 2008 (attached) in
response to the subdivision application indicating the property is not within the service limits of
existing water system facilities. They also require the cancellation of aprevious water waiver that was
recorded with the Bureau of Conveyances prior to final subdivision approval. Further memorandum
dated May 24, 2013 in response to this application reiterates that the property is well beyond the DWS
service limits (also attached).

d. No other agency comments were solicited and none were received.

9. Notice to Surrounding Owners/Posted Sign. The applicant submitted evidence, dated May 15, 2013,
regarding the posting of apublic notification sign on the subject property pursuant to Section 23-17(c) of
the HCC. Pictures of the posted sign were also submitted. Further, verification was submitted that a
notice of the application was sent on May 20, 2013 to the surrounding property owners as required by
Section 23-17(a).

10, Comments from Surrounding Property Owners or Public. Written objection to this application was
received from Tamila M, McGown, asurrounding property owner. The objection was primarily against the
subdivision in general and the subdivider's numerous incomplete projects in the surrounding area (see
attached).
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ANALYSIS OF GROUNDS FOR VARIANCE

No variance will be granted unless it is found that:

(a) There are special or unusual circumstances applying to the subject real property which exist
either to adegree which deprives the owner orapplicant ofsubstantial property rights that would
otherwise be avaifab/e or to a degree which obviously interferes with the best use or manner of
development of that property.

The Variance application meets criterion (a) for the following reasons(s):

The subdivision request is for three (3) lots in keeping with the existing A-5a zoning. Although adedicable
water system is arequirement of the code, the subject property is not within the service limits of, and at an
elevation where water cannot be delivered by the existing DWS system facilities. It would be
unreasonable to expect the owners to wait for the required service upgrades. Therefore, it is reasonable
that, in lieu of constructing water system improvements to either extend/upgrade the DWS facilities or
provide a private water system to DWS standards for the pending 3-lot subdivision, a more reasonable
alternative can be allowed pursuant to Planning Department Rule No. 22, Water Variance.

The above special and unusual circumstances would deprive the applicant from developing this property
and interferes with the best use of this property.

Therefore, for this agricultural subdivision, the best use and manner of the development allows for
individual rain water catchment systems in keeping with the rural agricultural character of the surrounding
area.

(b) There are no other reasonable alternatives that would resolve the difficulty.

The Variance application meets criterion (b) for the following reasons(s):

Constructing water system improvements to either extend/upgrade the DWS facilities or provide aprivate
water system to DWS standards for the pending 3-lot subdivision would be placing excessive demands
upon the applicant because of the distance of more than 2.5 miles to the existing DWS water system
facilities. At an elevation of approximately 2,400 feet above sea level, the drilling of wells and construction
of other water system improvements would also be unreasonable for a three (3) lot subdivision.

(c) The variance will be consistent with the general purpose of the district, the intent and purpose of
this chapter, and the County genera/ plan and will not be materially detrimental to the public
welfare or cause substantial, adverse impact to an area's character or to adjoining properties.

The Variance application meets criterion (c) for the following reasons(s):

Given that there is adequate rainfall (approximately 160 inches to 200 inches of rainfall annually) to



Mr, Tim Lui-Kwan
Carlsmith Ball LLP
Page 4
July 1, 2013

support individual water catchment and this is an agricultural subdivision, the granting of this variance
would be consistent with the general purpose of the agricultural district and the proposed subdivision is
consistent with the current A-5a zoning, Water catchment is consistent with the intent of the policies of the
general plan in that it will further agricultural activity, Water catchment will not be materially detrimental to
the public welfare as it serves only private parties, Granting of the variance will not cause substantial,
adverse impact to the area's character or to adjoining properties, The collection of rainwater could help to
reduce runoff and may be a benefit to the surrounding area,

Given that the subject area receives sufficient annual rainfall, awater variance would be consistent with
the general purpose of the zoning district and the intents and purposes of the Zoning Code, Subdivision
Code, Rule 22 and the Hawai'i County General Plan,

Being that the proposed subdivision is consistent with the current zoning, denial of this variance based on
others' personal feelings for the subdivider would not be appropriate,

DETERMINAnON·VARIANCE CONDITIONS

The variance to permit the proposed 3-lot subdivision of the subject TMK property without providing dedicable
water system improvements meeting DWS standards is hereby approved subject to the following variance
conditions:

1, The applicant, owners, their assigns, or successors shall be responsible for complying with all stated
conditions of approval.

2" Should the Council adopt a Unified Impact Fees Ordinance setting forth criteria for the imposition of
exactions or the assessment of impact fees, conditions included herein shall be credited towards the
requirements of the Unified Impact Fees Ordinance,

3, The owners, their assigns, or successors shall file a written agreement document with the Planning
Department within one (1) year from the issuance of tentative subdivision approval. This written
agreement shall contain deed language, being covenants, conditions, and restrictions, as outlined in this
variance, affecting the lots created by the proposed subdivision which are not serviced by a County
dedicable public water system, The agreement shall be duly recorded at the Bureau of Conveyances of
the State of Hawai'i by the Planning Department at the cost and expense of the owners,

In the event that there are any amendments or changes to the subdivision after the agreement is signed,
the applicant shall be responsible for informing the County Planning Department of such amendments or
changes so that the agreement can be amended concomitantly, Further, the recorded agreement shall be
binding upon the owner(s), their successors or assigns and shall be incorporated as an exhibit and made
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part of each agreement ofsale,deed, lease, or similar documents affecting the title of the existing property
or approved subdivided lots,

4, The subdivider and all grantees, successors, and assigns acknowledge that the parcels were created by a
variance from the normal subdivision requirements of Hawai'i County, and that there are no longer any
special or unusual circumstances applying to the property, and hence, no grounds exist or will exist for
another variance from the Subdivision Code to permit further subdivision of the properties,

5, The owners, grante~s, successors, and assigns agree and accept the fact that aCounty dedicable public
water system will not be extended to serve the lots within proposed subdivision SUB-07-000656,

6, The owners, grantees, successors, and assigns agree and accept the fact that the County will not bear the
responsibility of supplying public water to the proposed lots, No further subdivision of the lots created will
be permitted unless County dedicable public water system requ'lrements and other requirements of HCC
Chapter 23, Subdivisions, are met.

7, No condominium property regime shall be allowed on any lot created, nor shall an Ohana Dwelling Unit
be permitted or allowed,

8, Any dwelling constructed on any created lot shall be provided with and maintain a private rainwater
catchment system which includes a minimum 6,000-galion water storage capacity for domestic
consumption or potable uses, This private water storage system shall adhere to the University of Hawai'i's
College ofTropical Agriculture and Human Resources' "Guidelines on Rainwater Catchment Systems for
Hawai'i" as well as the DOH requirements related to water testing and water purifying devices,

9, Each permitted dwelling shall also be provided with a minimum 3,000 gallon water storage capacity
dedicated for fire fighting and emergency purposes, The location and capacity of the emergency water
supply system, including the necessary compatible fire apparatus connector system, shall be as required
by the HFD, The HFD also advises, as a precautionary measure for other uninhabited structures, that
consideration be given to the provision of asimilar water storage system for fire fighting and emergency
purposes,

10, In the event that the County notifies the owner(s) of the lot(s) created, that the County water system has
been upgraded or an improvement district in'ltiated to enable service to these lots, the owner(s) of lot(s)
shall participate in such improvement district or shall pay their pro-rata share of the upgrade and
installation of laterals, as determined by the DWS,

11, The pending subdivision application's (SUB-07-000656) final plat map shall meet all the requirements of
the Hawai'i County Zoning Code and the Subdivision Code that are not covered by this variance,
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12. The subdivider, owner(s), their assigns or successors shall pay any outstanding real property taxes and
comply with all other applicable State statutes and County ordinances pertaining to building improvements
and land use.

Should any of the foregoing conditions not be complied with, the Planning Director may proceed to declare
this Variance Permit null and void.

Sincerely,

\DANEKAN~
Planning Director

JRH:nci
P:\Admin Permits DivisionlVariance\2013IVAR-13-000138Flagg WateMPVL.doc

Encls: Agency Comments, etc.

xc: DWS-Engineering Branch
SUB-07-000656

Tamila M. McGown
PO. Box 949
Mountain View, HI 96771

xc w/encls: G. Bailado, GIS Section (via email)
L. Brown, PCDP (via email)
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TO: BJ LEITHEAD TODD. PlJ\NNING DIRECToR

MEMORANDUM

FROM:

TO: Hobby Jean Leithead Todd
Planning Director. County of Hawaii

FROM: Ncwton Inouye ~
District Eovironmttltal H~th Program Olief

SUBJECT: Application: VARIANCE (VAR-130000138)
Applicants: JOHN FLAGG. SUCCESSOR TRUSTEE OF TIlE

Cl.A[RE E. FLAGG TRUST DATED MAY 20, 1993,
AS A.\1ENDED

Owner. mE CUIRE E. FLAGG TRUST
Re(jue;t: Variance from chapter 23. Subdivisions, Article 6, DivisioIl 2.

Improvements Required. Scclion 23-84. Water Suppl)'
Tax Map Key: 1-8-007:051 <Still·07·Q00656l

DARIU,:N J. ROSARIO, FIRE CHIEF

SUBJECT: VARIANCE Arl'l.ICATION (VAR IJ-OOOIJll)
APPLICANT: JOHN fl.AGG. SUCCESSORTTRlJSTEE or Tin.: Cl.AIRE E.
FLAGG TRUST DATED MA Y 20. 1993, AS AMENDED
UWNER: THE CLAIRE E. FLAGG TRUST
REQUEST: VARIAl\'CE FROM CHAPTER 23, SUBDIVISIONS. ARTICLE 6,
DIVISION 2. IMPROVEMENTS REQUIRF.n. SLCTION 23-84. WATER SUPPLY
TAX ,VlAr KEY: l·g·007:051 (SUB 07.000ti51i)

In reg;ulh to the 3l.xme·mentioncd variance IIppJi~ion. th~ followilli shall be in accordance:

I"FPA I UNIFORM FIR'" COpE 2006 F.D1TION
NVle: NFrA 1. Ha....ui'l Siore FiN! end<' wilh County Qml!l'ldmcm,\, County on~nJm(ml.,·urI'
idmrijieJ wilh (1 preceding "C··" uf/he ref/!'4'nn c,xIe.

Chapter 18 Fire lJcpartment AtuSS lind Water suppr)

DATE: May IS. 2013

18.1 General. Fire dcpanment aecess lind water supplies mall eomply with thi~ thapter.

For occupancies of a" especiftlJy hlllardnils IUllure, 01 where special h:JZllrd~ exi~1 in additi..m 10 the
nonn:ll hazard of the l>Ctupanc~', or when: nccc;!., for fin: IIppal'lltus is undul)' difficult, or areas wileI'\:
there is lI" in<ldequDtc fire now, or irutdequalc lire hydrnnl ,pacinI!, lind the AHJ mllY require
addition:ll Sllfeguards induding, bUI not limited tu.additirmal lin: appliance unilS, mOn: than one
type nfappliance, or 'If'«;al SY51o:m~ Suitabre for thc prolettk," ..(the hnurd ;nYlllved.

18.1.1 J>lan~.

ll:l.l.1.1 "-ire App:l.r:ltus Ao:ceslI. Plan\ fur fin: apP:l.t'atu~ aeeess roads ~h:lll he ~ubmilled tv th~ flfl:
department for review and appronl prior 10 tonstruetiun.

181.1 2 F'1.t Hydrant Sy!>lellll Plans and spetlficatlons tor fin: hydra"t system, shall beSUb'
10 the fire dep:lrtmenl fur revle" and apprnVll1 pnor l0 tonstwctlon ...~w.+

085411-"ie-y..... E4IolI~,.,.,.....I04~

11lc Department of Heallh's Safe Drinking Water Branch authority on drinking water quality is
based on the definition of a "public water sy~lem." A ''public water sy>lcm" means a system
which provides water for human consumption tluuugh pipe or other conslrucled .:onveyance if
such system has fifteen (15) ser...-ice connections or regularly :;elVes an average of at least
twenty.five (25) individuals daily at least suty (60) days out of !he )~ar. All public wlllrf

Sy!tCDlS are regulated by the Dcpartlntnl of Health and shall be in compliance with the Hawaii
Administrative Rules, Title 11, Chapter 20. Recomm~nd the subdivu,ion IVb be connected to an
el:.isting public water sy.~tem.

Concerns on water quality for lead. copper, alg~ and microbiological and chemical
conlamiruttions in private water sysltJlls have identified !he nc::ed for:idf monitoring: The
Department of Health does nol suppon the usc of thtse privldC: r;ain catchment systems for
drinking purposes since the quality may nnt meet potable water standards.

085219
'N01l1l:VAll·l:HOlll8.D1
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(c) be b=.atcd bdwem 8 ft and 16 ft from the Fire depaltlDmllll:CeSl.
The b;ation ~haU be appmvcd by the AHJ;

(d) not be located les:s than 24 iD;;be$, and 110~ thm 36 in:b:s from
finUh grtde, as measuml from the CClIcr oftbe FDC orifice;

(e) be so.:ure and capable ofwithstm:ling drafting opentions. EogiDeered
stamped plans may be roquim:l:

(I) DOt be loeIded more dI4D ISO feet oflbe most rcmoce pan, but lXltleu
!han 20 feet. of the struCture being protected;

(g) abo comply with sa::lion 13.1 J am 18.2.3.4.11.1 of this crxIe;
(4) Comnu::n::w building:l requiriDs a fire Haw of2000gpm shall be provided with

a SCll:(llll! FOe. Eachme shaU be: illiepadad r:Leach odltt, with eacll roc beiag
capable ofrbwing 500gptn by~ deUgn !tamIanb.1be sc:a;nI FDC !halJ
be:!oczrtcd in an area IIpPfllVCd by the AHJ with !be idea ofmuhiplcFiR:~'
cooducting dBfting operations at oa;;e, in mind.

(5) Inspection am rnaintcnm:e!hall be in accocdm:e 10 NFPA 25.
(6) Tbc owner ()f lc:s:sce oftbe propctty shill be:~Ie for maintaiciug the Water

level, quality, and.-ppD1enaDCeS oftbe S)'5tmL

EXCEPTIONS TO SECTION 18.3.8:
(I) Agricultural buildings., storage sheds, and dude houscJ with no combustlble

Ol"~!\OI'fl8e.

(2) Buildings Icss!han 800 square fee:t ilaize!hal meets the minimum Fire
Dcpertmer4 AecaS Road requimnerus.

(3) For UP:: and two fmnily dwelliDgll, agricullUnll buiklings, storaae sheds, IlDd
detJlChod garages 800 to 2000 square feet in sizo, and meeta the minimum Fire
Depattment Access Road requiranects., lbc dis1ano;c to the Fin: DepmtmClIl
CoooectiolJ. IIIllY be~ to 1000 feeL

(4) For ODe and two family dwellings.~ buildings, 4lld smragesheds
groatt:r than2~ feet, but \eslI th:m 3000~ fec1 u:d medS the
minimum Fire DepIrtmem Accea Roed requin:mel:lls, thedistartt to the Fire
Deparunent Comx:t::tiOD may be~ 10 SOO feet.

(5) For buiIdingJ wi1h III zpprovtd autooWic sprintkrsystcm, tbe minilnurn ....1leI'

supply mjuired may be modified.

af-
DARREN J. ROSARIO
FircChic:f
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