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April 10, 2015

Derrick T.oomis
PO Box 1191
Kamuela. Hl 96743

Dear Mr. Loomis:

SUBIECT:  Application: VARIANCE — VAR-14-000253

Applicants:  DERRICK AND LANA LOOMIS

Owners: DERRICK AND LANA LOOMIS

Request: Vartance from Chapter 25, Zoning, Article 5, Division 7,
Section 25-5-76 Minimum Yards and Section 25-4-44, Permitted
Projections  into Yards and Open Space Requirements
(Encroachment into the Side {North) Yard Scthack)

TMK: 8-7-017:038; (Lot 144)

The Planning Director certitios the approval of VAR-14-000233. subject to variance conditions,
The varance will allow portion ot the single-tamily dwelling to remain on Lot 144 with a 7.1-11.
side (North) vard setback in licu of the minimum 8-ft. side vard setback and associated stairwen
projection resulting with a 3.4-41. side (noeth)y side yard open space in licu of the required 4-1t.
open space requirement. These exceptions are in hieu of the required 8- side vard sethack and
4-tt. side yard open space. as required by the THawai'i County Code. Chapter 23, Zonig. Scction
35-3-70 Mintmum Yards and Scction 23-4-44 ¢a), Permitted Projections into Yards and Open
Space Requirements.

BACKGROUND AND FINDINGS

1. Location: The subject property consists ot approximately 7.501 square leet of land and is
located in the Kona Paradise Subdivision at Kaohe 4th. South Kona. Hawaiti. The subject
property’s street address is 87-3208 Fern Road.

2. County Zoning: Agricubtural 5 acres (A-Sa).

3. State Land Use: Agrnicultural.

4. Setback Requirements: 13-it. Tor ront and rear: 8-11 sides.
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5. Variance Application-Site Plan. The applicants submitted the variance application,

9.

11).

-—

attachments, liling fee. and other submittals related to the variance application on March 19.
2014, The variance application site plan map ts draswn o scale and prepared by 1. I'dward
Pare. I.P.L.S. {see Page 8). and denotes the portions of the existing single-family dwelling
butlt into the rear (east) vard sctback.

The survey map shows that portions of the two-story single-Tamily dwelling encroach 1,33
teet to 145 feet into the 13-10 rear {east) yard sethack,

County Building Records. Hawar't County Real Property Tax Division records ndicale
that a building permit (B2006-0390K) for the construction of a 2-bedroom and 2-bath single-
tamily dwelling was cancelled by the owner on June 8. 2006, for financial reasons.
Subseyuently, o new building permit (B2007-0397K) swas issued on May 4, 2007, for the
construction of a 2-bedroom and 2-bath single-tamily dwelling,

Agency Comments and Requirements:

A The State Department of Health {DOH) memorandum dated December 16, 20104 (see
Page 7).

b. No comments have been received from Department ol Public Works - Building Division.

Public Notice.  he applicants submitted @ copy of notice mailed o surrounding property
owners {including athdavits) by UUS PSS According to these submittals, the Hirst and second
notice(s) were matled on November 20, 2014 and May 10, 2015, respectively. Notice of this
apphcation was published in the Hawaitt Tribune Herald and West Hawairi Today on
November 27, 2014

Time Extension. |he applicants variance application was received on November 1202014,
and additional time 1o review the application was required.  The applicants granted the
Planning Director an extenston of tme to issue a decision on the Variance Application unti]
April 10,2015,

Comments from Surreunding Property Owners or Public.  No written comments or
objections from surrcunding property owners or general public were received by the
Planning Departinent.
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GROUNDS FOR APPROVING VARIANCE

Special and Unusual Circumstances

(a) There are special or unusual circumstances applyving to the subject real property which
exist either to a degree whicl deprives the owner or applicant of substantial property rights
that worldd otherwise be available, or to a degree whiclt obviously interferes with the best
use or manner of development of the property.

The variance application meets criteria {a) for the following reasons:

Ihe owners/upplicants submitted the variance application to address or resolve the encroachment
of the existing single-family dwelling into the 8-fi. rear (cast) vard setback as required by the
Zoning Code.

he survey map prepared by L Edward Pare. TLPT.S. shows that portion of the single-tamily
dwelling encroaches 0.9 [eet (10.8 inches) into the side (northy vard setback and the stairway

encroaches 006 feet (7.2 inches) into the side (north) yard open space.

No evidencee has been tound to aflow indilterence or premeditation by the owners or builders to
deliberately create or intentionally allow the single-family dwelling and stairway encroachment
problems to occur. The error s nuniscule although exeeeding the code requirenient.

Alternatives include the butlding encroachments andéor redesign the singte-family dwelling 1o it
within the correct building envelope denoted on the recent survey map as prescribed by the
Zoming Code. This alternative would be deemed unrcasonable, especially when the owners
complicd with the building permit process and were under the impression that the single-family
dwellimg was in compliancee with all County requiremnents. Any structural or design correction of
the single-tamily dwelling to meet sctback requirement would leave unattractive reconstriction

SCArs,

Therefore. along with the unusual wpography of the subject property. special and unusual
circumstances exist on the subject property which would interfere with highest and best use of
the subject property,

Alternatives

thy There are no other reasonable alternatives that wonld resolfve the difficulty.

The variance application meets criterion (b) for the following reasons:
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Alternatives available o the current owners to address the building encroachments constructed
into the affected rear vard of the subject property include the tollowing actions:

Remove the building encroachments and/or redesign or relocate the two-story single-fumily
dwelling constructed upon the subject property to it within the correct building envelope
denoted on the recent survey map as preseribed by the Zoning Code. Any structural or design
corrections ol the single-family dwelling to meet setback requirements would leave unatiractive
reconstruction sears. Further. due to the miniscule encroachment ol the single-family residence
and stairway . relocating the single-family dwelling and/or removing encroachment wouldn't be
practical.

Another alternative 15 to consolidate the subject property with the adjoining side property which
15 owned by someone else and o resubdivide the property o modify property lines and adjust
nminimum yard sctbacks. Both of these alternatives are not practical: theretore. there are no other
reasonable alternatives to resolve (hese encroachment issues,

Intent and Purpose

f¢) The variance is consistent with the general purpase of the district, the infenf and purpose
of this chapter, and the general plan, and will not be materially detrimental to the public
welfare or cause substantial, adverse impact to an area’s character or to adjoining
properties.

‘T'he variance application mects criterion (¢) for the following reasons,

The mtent and purpose ol requiring building sethacks within a subdivision are 1o assure that
adequate air cireulation and exposure to light are available between permitted structure(shuses
and boundary!property lines.

No evidence has been lound (o show indifference or premeditation by the owners or builders 1o
deliberately ereate or mtentionally allow the building cncroachment problems to oceur.

The encroachment ol 0.9 Teet (1008 inchesy into the side (north) vard setback and 0.6 leet (7.2
inches) into the side (northy yard open space 1s rather miniscule.  Theretore, it should not
obstruct or prevent adequate air circulation and exposure 1o light  between  permitied
structure(s)iuses and boundary lines.

The variance request will not be materially detrimental o the public™s wellare and will not cause
substantial adverse impact to the areas character and to adjoining propertics. The single-family
dwelling has been i existence for approximatels 8 vears and was constructed under valid
building permits and other construction permits issucd by the County of Hassaiti. As such. it is
felt that the issuance ol this variance will not depreciate or detract from the character of the
surrounding properties.



Derrick Loomis
Page 3
April 10,2015

Based on the foregoing findings and unusual circumstances. the applicants request for variance
would be consistent with the general purpose of the zoning district and the intents and purposes
of the Zoning Code. Subdivision Code and the County General Plan. Furthermore. the variance
request will not be materially detrimental to the public’s weltare and will not cause substantial
adverse impact to the area's character and to adjoining properties.

This can be substantiated. to some degree, by the fact that no comments or objections were
received fron the surrounding property owners or general public in response to the Notilication
of Surrounding Properties Owners,

Based on the above findings. granting of the variance would be consistent with the criteria and
intent of approving a varianee.

PLANNING DIRECTOR’S DECISION AND VARIANCE CONBDITIONS

Based on the vuriance application’s survey map. the two-story single-lamily dwelling built upon
the subjeet properts ("TOT 1447) will not mieet the munimum side vard setback and open space
requiremaents pursuant to Tawar County Code. Chapter 25, (Zoning Code).

This vartance request s approved subject o the tollowing conditions:

—

The apphicants osners, their assigns or successors shall be responsible Tor complyving with all
stated conditions of approval.

2. The applicantsiovwners. their assigns or successors shall indemnity and hold the County of
Hawai'i harmiess from and against any losse hability, claim. or demand for the property
damage. personal mpury, or death ansing out of any act or emissien of the applicants‘owners,
thetr assigns or successors, officers, employees, contractors, or agents under this variance or
refated to or connected with the granting of tis varance.

The approval of tus vartance is only trom the Zontng Code™s minimum front yard sethack
and rear vard setback. The approval ol this variance allows tor the two-story single-family
welling constructed on the subject property. pursuant to the vartance application site plan
map.

)

4. Subject w provisions of the Zoning Code or State Taw. which may be changed from time to
time. no permit shall be granted to allow i ohana or farm dwelling upon the subject
property.

LA

Future or new building nnprovements and pernitted uses shall be subject 1o State law and
County  ordinanees and  regulations  pertaining  to bwlding  construction and building
("FCCUPEIHL'_\.
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Should any of the foregomg varance conditions not be complied with. the Planning Dircctor
muay proceed to declare subject Variance VAR-14-0002353 null and void.

Sincerely,

DYTANE KANUTA
Planning Dircctor

[ HN:nevlnm
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xe: Planning Departiment-Kona Oftice
Real Property Tax Office {Konay}
CGilbert Batlado. GIS (via email)
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! STATE OF HAWAII

' DEPARTMENT OF HEALTH

: P.O. BOX 816

; HILD. HAWAI 96721-0016
MEMORANDUM
DATE: December 16, 2014
TO: Duane Kanuha

Planning Director, County of Hawal

FROM: Newton [nouyc &
District Environmental Health Program Chict

SUBJECT:  Application: Variance — VAR-14-000253

Applicant: DERRICK AND LANA LOOMIS

Cwner: DERRICK AND LANA LOOMIS

Request: Variance from Chapter 25, Zoning, Article 5, Division 7,
Section 25-5-76, Mintmum Yards and Section 25-4-44,
Permitted Projections into Yards and Open Space
Requirements (Encroachment into Side (North) Yard
Setback).

Tax Map Key: B-7-017--038; Lol 144

The Healsh Depanment found no environmental health concerns with regulatory implications in
the submittals.

WORL: VAR-14-00025 i 1} 9 5 8 8 4
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