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Mr. Michael L. losua

Ms. Kimberley W. Yoshimoto
Imanaka Asato

745 Fort Street Mall, 17" Floor
Honolulu, HI 96813

Mr. Larry Oleck

DPM Acquisition, LLC
10600 West Charleston Blvd.
Las Vegas, NV 89135

Dear Mr. losua, Ms. Yoshimoto, and Mr. Oleck:

Special Management Area Use Permit No. 388

Applicant: DPM Acquisition, LLC, dba Diamond Resorts International

Subject: Automatic Nullification of SMA Use Permit Pursuant to Condition No. 2
Tax Map Key: (3) 7-5-018:011, North Kona, Hawai‘i

Condition No. 2 of the enclosed subject SMA Use Permit, states: Construction of the proposed
development shall be completed within 5 years from the effective date of this third amendment, in
accordance with the following schedule: a) Application for Plan Approval shall be submitted to
the Planning Department no later than January 30, 2022; b) Application for Building Permit
shall be submitted no later than January 30, 2023; and c) Construction shall commence no later
than January 30, 2024. Failure to comply with this schedule shall result in the automatic nullity
of this permit, except that if the project is substantially constructed but not completed, a time
extension to complete construction may be granted by the Leeward Planning Commission.
(Emphasis added)

This is to inform you that according to our records, an application for Plan Approval for the
proposed project has not been filed with the Planning Department by the January 30, 2022,
deadline required in Condition No. 2 of the subject SMA Use Permit. Therefore, pursuant to
Condition No. 2, the permit is automatically null.
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Please be aware that no new planning approvals or building permits will be issued to develop the
property until a new SMA Use Permit is secured from the Leeward Planning Commission.

If you have any questions, please feel free to contact Jessica Andrews at (808) 961-8155.
Sincerely,

[ﬁwﬂo ko
ZENBGRERN

Planning Director

JMA:jaa
\\coh01\planning\public\wpwin60\Jessica\L etters\DPM-SMA388-Nullify.doc

Enclosure: SMA Use Permit No. 388

Cc (via e-mail): Leeward Planning Commission
GIS Section
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Mr. Michael L. Iosua

Ms. Kimberley W. Yoshimoto
Imanaka Asato

745 Fort Street Mall, 17" Floor
Honolulu, HI 96813

Dear Mr. [osua and Ms. Yoshimoto:

SUBJECT: Special Management Area Use Permit No. 388 (Docket No. 98-000007)
Applicant: DPM Acquisition LL.C dba Diamond Resorts International
(formerly Pacific Monarch Resorts, Inc.)
Request: Five-Year Time Extension to Comply with Condition No. 2

(Time to Complete Construction)
Tax Map Key: (3)7-5-018:011

The Leeward Planning Commission, at its duly held public hearing on December 17, 2020, voted
to approve the above-referenced request to amend Special Management Area Use Permit (SMA
388) to amend Condition No. 2, which allowed the development of a commercial/condominium
complex and related improvements on 76,739 square feet of land. The project site is located on
the makai side of Ali‘i Drive bounded by Ali‘i Drive and Kahakai Road, south of Royal Kona
Resort and north of Kona Reef Condominium, Pua‘a 3rd, North Kona, Hawai‘i.

Approval of this amendment is subject to the following conditions:

L. The applicant, its successor or assigns shall be responsible for complying with all
of the stated conditions of approval.

2. Construction of the proposed development shall be completed within 5 years from
the effective date of this third amendment, in accordance with the following
schedule: a) Application for Plan Approval shall be submitted to the Planning
Department no later than January 30, 2022; b) Application for Building Permit
shall be submitted no later than January 30, 2023; and c¢) Construction shall
commence no later than January 30, 2024. Failure to comply with this schedule

Hawai'i County is an Equal Opportunity Provider and Employer
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shall result in the automatic nullity of this permit, except that if the project is
substantially constructed but not completed, a time extension to complete
construction may be granted by the Leeward Planning Commission.

The applicant shall provide a site maintenance and safety program to the Planning
Department for review and approval within 60 days of the effective date of this
third amendment. In the development of this program, the applicant shall make
reasonable efforts to consult with neighboring residents by providing a copy of
the draft program by mail or email to the Kona Reef Owners’ Association and
individuals that testified verbally or in writing at the October 15, 2020 Planning
Commission hearing and/or the December 17, 2020 Planning Commission
hearing for feedback in preparation of the program submitted to the Planning
Department for approval. Said program shall include a discussion of the
consultation process, an analysis of the need for an interim pedestrian walkway
fronting the property’s road frontages; implementation timetable; and contact
information of the responsible person or company. This program shall be in force
until physical construction commences.

A sewer line shall be installed to tie in with the Ali‘i Drive Interceptor Sewer
meeting with the approval of the Department of Environmental Management.

Ali‘i Drive and Kahakai Road shall be improved along the property’s frontage
with curb, gutter, and sidewalk construction, pavement widening, drainage
improvements, and relocation of utilities along the Ali*i Drive and Kahakai Road
frontages meeting with the approval of the Department of Public Works. The
street widentng and roadside improvements required by this condition shail be
installed along an alignment meeting with the approval of the Department of
Public Works. Any portion of the subject parcel upon which the improvements to
meet this condition are installed, shall be subdivided and dedicated to the County,
upon satisfactory completion and prior to the issuance of a Certificate of
Occupancy, at no cost to the County.

Should any remains of unidentified historic sites such as rock walls, terraces,
platforms, or human burials, lava tube or cave systems be encountered, work in
the immediate area shall cease and the Department of Land and Natural
Resources-Historic Preservation Division (DLNR-HPD) shall be immediately
notified. Subsequent work shall proceed upon an archaeological clearance from
the DLNR-HPD when it finds that sufficient mitigative measures have been taken.

If the applicant should require an additional extension of time, the applicant shall
submit the request to the Planning Commission for appropriate action.
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Further, should any of the conditions not be met or substantially complied with in a timely
fashion, the Director may initiate procedures to revoke the permit.

[Note: Ramseyer version available upon request.]

This approval does not, however, sanction the specific plans submitted with the application as

they may be subject to change given specific code and regulatory requirements of the affected
agencies.

Approval of this permit is based on the reasons given in the attached Findings Report.

Should you have any questions, please contact Jessica Andrews of the Planning Department at
961-8155.

Sincerely,
DocuSigned by:
Q Q il 1/21/2021 | 8:34 PM HAST
ancy Larr Snith, Chair

Leeward Planning Commission
LDEMAcquisitionAmendSMA338Ipc

Enclosure: PC Findings Report

cc w/enclosures:  Department of Public Works
Department of Water Supply
County Real Property Tax Division - Hilo
Department of Environmental Management
GIS Section

Plan Approval Section
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COUNTY OF HAWAI’I
PLANNING COMMISSION FINDINGS

DPM ACQUISITION LLC, dha DIAMOND RESORTS INTERNATIONAL
(FORMERLY PACIFIC MONARCH RESORTS, INC.)
AMENDMENT TO SPECIAL MANAGEMENT AREA USE PERMIT NO. 388

Based on the following findings, an amendment to Condition No. 2 (time to complete
construction) of Special Management Area Use Permit No. 388 is hereby approved, to allow the
development of a commercial/condominium complex and related improvements on
76,739 square feet of land. The property is located on the makai side of Ali‘i Drive bounded by
Ali‘i Drive and Kahakai Road, south of Royal Kona Resort and north of Kona Reef
Condominium, Pua‘a 3rd, North Kona, Hawai‘i, TMK: 7-5-018:011.

The applicant is requesting a five-year time extension to comply with Condition No. 2
(time to complete construction) of Special Management Area Use Permit No. 388, which was
approved on December 14, 1998, to allow the development of a commercial/condominium
complex, with 7,007 square feet of retail space, forty-eight (48) 2-bedroom condominium units
and related improvements on approximately 76,739 square feet of land. Final Plan Approval for
the project was issued on June 6, 2007. On September 19, 2008, the Planning Commission
granted a five-year extension of the time to complete construction. On May 15, 2014, another
amendment was approved to allow a five-year time extension or until May 15, 2019, to comply
with Condition No. 2. The most recent Plan Approval, dated May 22, 2017, approved four levels
of timeshare resort units above an existing concrete parking garage. The proposed development
will consist of forty-six (46) 3-bedroom units with 119 parking stalls and perimeter landscaping.
Previously, the total combined area of 76,739 square feet consisted of parcel numbers 11, 16, 26,
78, and 80, and portions of property (parcel numbers 11, 78 and 80) were used for a mini golf
facility. Since that time, the parcels have been consolidated into one parcel totaling 76,739
square feet. Condition No. 2 states:

“Construction of the proposed development shall be completed within 5 years from the
effective date of this amendment.” .

The applicant cites the reasons for the delay since the approval of the previous time
extension amendment request, which include fiscal challenges with the previously proposed
design of the project that make it impossible to meet the current deadline to complete
construction. After assuming ownership of the property in 2013, Diamond Resorts had the
opportunity to conduct a feasibility study to determine the current actual cost for the original
design of the project. The study revealed that the actual cost exceeded the budget allotted for the
project by a range of 20 to 30 million dollars. The applicant has stated that the design is
currently being modified to make it economically feasible for build out and completion. The
redesign effort has caused significant delays that have led to this time extension request.

Several building permits have been issued and final inspections completed for
construction of retaining walls, structural columns for the foundation and an elevated concrete
slab. An electrical permit was issued and final inspection completed for the installation of empty
electrical conduit. Construction is currently on hold pending the approval of the amendment
request to SMA Use Permit Condition No. 2 for a time extension to complete construction.
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Additionally, the applicant states that the design is currently in the process of being modified.
Final plan approval stipulates that there shall be no modifications to plans without prior written
approval of such changes by the Planning Department. The current plan approval expired on
May 21, 2019.

The non-performance is the result of conditions that could not have been foreseen or
are beyond the control of the applicant, successors or assigns, and are not the result of their
fault or negligence. According to the applicant, there were numerous reasons for the delay,
which include fiscal challenges with the previously proposed design of the project that make it
impossible to meet the current deadline to complete construction. After assuming ownership of
the property in 2013, Diamond Resorts had the opportunity to conduct a feasibility study to
determine the current actual cost for the original design of the project. The study revealed that
the actual cost exceeded the budget allotted for the project by a range of 20 to 30 million dollars.
The applicant has stated that the design is currently being modified to make it economically
feasible for build out and completion. The redesign effort has caused significant delays that have
led to this time extension request. Therefore, the non-performance was a resuit of conditions that
could not have been foreseen by the applicant and are not the result of the applicant’s fault or
negligence.

Granting of the time extension would not be contrary to the General Plan, Kona
Community Development Plan or Zoning Code. The General Plan designation for this area is
Resort Node, which allows for a mix of visitor-related uses such as hotels, condominium-hotels
(condominiums developed and/or operated as hotels), single-family and multiple-family
residential units, golf course and other typical resort recreational facilities, resort commercial
complexes and other support services. Only Major Resort Areas are identified as Resort Nodes
on the LUPAG Map. The property is zoned Resort-Hotel District (V-.75). The Kona
Community Development Plan (CDP), adopted in 2008, includes the subject property in the
Urban Area. The granting of the time extension would not be contrary to the objectives and
policies of General Plan, the Kona CDP or the Zoning Code,

Granting of the time extension would not be contrary to the original reasons for the
granting of the Special Management Area Use Permit. The original reasons for the approval
of Special Management Area Use Permit No. 388, and its amendments, are still applicable today
and the request is not contrary to these reasons. Based on the discussion above, the request for a
5-year time extension to Condition No. 2 (time to complete construction) of SMA Use Permit
No. 388 would not be contrary to the General Plan or Zoning Code nor the original reasons for
granting of the permit.

This approval is made with the understanding that the applicant remains responsible for
complying with all other applicable governmental requirements in connection with the approved
use, prior to its commencement or establishment upon the subject properties. Additional
governmental requirements may include the issuance of building permits, the installation of
approved wastewater disposal systems, compliance with the Fire Code, installation of
improvements required by the American with Disabilities Act (ADA), among many others.
Compliance with all applicable governmental requirements is a condition of this approval; failure
to comply with such requirements will be considered a violation that may result in enforcement
action by the Planning Department and/or the affected agencies.

R
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At their December 17, 2020 meeting, the Leeward Planning Commission voted to change
Condition No. 2, from what the director recommended, in order to establish intermediate
construction deadlines. The objective was to require that the applicant meets each successive
deadline and shows substantive progress towards completing the project. The Commission also
added Condition No. 3 in order to establish a site security and maintenance program to address
public testimony. Additionally, the condition was added to require that the applicant contacts and
addresses the concerns of surrounding property owners and public testifiers.

Based on the preceding findings, the proposed development will not have substantial
adverse impacts on the environment, nor will its approval be contrary to the objectives and
policies of Chapter 205A, HRS, relating to Coastal Zone Management and Rule No. 9 of the
Planning Commission relating to the Special Management Area.
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CERTIFIED MAYY, -
7.095 324 407
IDEC 1 4 1998

100 Pauahi Street, Suite 212
Hilo, B 96720 ]

Dear Mr. Fuke:

The Planning Conunission at it duly beld priblic hearing on Decomber 3, 1998, voted to deny
standing to Mary Richrod on her request for.a contested case proceduré due to.bee
nop-submiltal of thic $100 Hling fee, as roquired by Kule 4 of the Planning jssi

relating to contested case. mwmmmwmm@m
application. Special Management Azea Use (SMA) Permit No. 388 is hereby jesned to allow
the developnenit of a commezcial/condominiim comiplex and related improvemeois. The
WEMMM&WSMGEAH’iDDEMWMAli'i-!h‘iwcmﬂl{ahakaikm,
3 of Royal Kona Resort and north of Kona Recf Condominiiin, Puaa 3rd, North Kona,
am’ :

Approval of this xequest is based on the following:

The purpose of Chapter 2054, Hawaii Revised Stawmiex (HRS) and Special
Mariagement Area Rules and Regulations of the County of Haiwall, is 1o preserve,

1, angd whexe possible, to restore e natural resonrtes of the coasial zone areas.
me,wmmmwmmma}mgﬂmwm

: Wmaw@wmammm‘mmm

“fhe developtnent of the conmnercial/condomininm building will not have any
ﬁ@iﬁmﬁmmﬁmmwm ﬁoc{;amadvmeﬁm.m
umpcnmgmmesn Such adverse effect shall mclude, bt sot be limited to, the




k.

Page Z

. Mr. Sidney Fuke

peﬂﬁalqmﬂaﬁveimpamofinﬁividuﬂd:vehymcnﬁ,qachmofwhichmkmh
itself might not have 4 substantis) adverse effect. and ¢limination of planning options.
The pr(}%wed development will consist of a 6.500 square foof, 4-story commercial
é‘gﬂ office bunld;z:fd and forty eight (48) z-bedTgm com’:ixcmumunns wuiz

arking stalls and perimeter landscaping, proposed development iS located on
m%mmmﬁimmappmmymmmmm. The
development has a total combined area of 76,739 sqiare feet and is irregular in shape.
Parcel numbers 11, 78, and £0 weye preyiously used for a thini goif facility. The
Dy vt o (34 o, 230 akway tazough the i, e sloge sbrupdl

TOXE 4, AT -way thron site, ape
i to the cightecn (18) to twenty-four foot clevation. From that point the site Y

mally slopes towards Kahakai Road to about thirteen (13) foot clevation. The
ateas ontside.of the 500-year flood plain, Portions of the development have been used
as a mini golf facility in the past, and was graded and bulidozed. Current vegetation
ﬂnbt‘hw e liwmcmmt:lj;)dnng ' ‘P:m' m-mi enda nm"fﬂm
subject property a¥eas, it is not antic or
threatened candidate species of floga. or fauna are located within the project site, nor
has the project site been identified as a significant botanical or biological habitat.
Thexefors, there would be no adverse impact to recreational and visnal resources,
access to and along, the shoreline vior coastal ecosystems. The proposed development
would not impact the immodiate adjacent properties as the subject property is
surroungted by resort, commercial establishments, condomininms, single family

* The proposed development is consistent with the objectives and policies as
provided by Chapter 205A, HRS, ad Special Man Arca guidelines contained
;nmiﬂgfgef&xg_‘ i mmmkum;ﬁm
Accarding ta the applicant, the proposed project will be hooked up to the County of
Hawaii's Alit Drive scwer system. Thie Deparsinent of Health requires that if there is
any type of process wastewator discharge from the project into State wateys the .
mhmmwmmﬁmmrmm&vﬁmmmpmmm‘ icant has
stated that they will comply’ with NPDES requirements. Any-mﬁaméor
discharge which could reach occan waters can be handied by on-site improvements.
Any impacts from soil erosion-and mmoff during site preparation and construction
&mp&%ﬂymmpﬁo&ﬁm devgggmm mtamcapmodm b

Az ez 1aCe, . £AL IS THHE w0
have any subistantial adverse offects on the coastal resources or environment.
Likewise, the potential of finding rare-or endangered.animal life is not anticipated.

are present om the progesty y becauge of past nses -ameap‘, . However, duting
construction of the Alii Drive sewer projict a lava (ube i ,'mg cultural
material was enconntered a sliort distancé magka of the subject . A condition of
approval has been included that if & lava mibe is encountered during the

action, all work shall ccase in the immodiate area and the lava tube is to be protected
from further damage. The Deparunent of Land and Nafural Resources, State Historic
Preservation Diviston-office should be contacied immediately and allowed to conduct a
field investigation of the tibe to determine site significance. If thelava tibe is.
determined to be sigaificant, the establishment of buffer Zones,. intexim protection
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measures and remaining dneolo%faldmmvaymaynwdtnbemplm This
mumﬁ(masmwemvem otrct, preserve ad whese desirable restore
significant historic and cittural resources.”

Thcprope&nddm topment, is mmmmcm:y&mmmm
Zoning Code. The proposed project does conform to the Geaeral Plan Land Use

_Pattern Altocation Guide (LUPAG) Map, which designates this area as Resorl. This

type of designation refors and includes wses such as business services, hotels,
restiurants, xetauembl‘mhmm mmandmmmfpmmm Mindful of

the type of service the o the regidents of West Hawaii, the
Bl T T
Land Use:

o e e
©  The County shall cocourage the dev avd maintensmce of commanities
meeling the nceds:of its residents in balance with the physical and social

environment. )
Commexcial:
o Provide for commetcial developments fhat miaximizé convenience to users.
¢ Commercial facilities shall be in aveas adequaiely served by

.. nmmmm,mchasm, fitles, sewers and transportation systems.

o Dm’buuonofummmmalaxmﬁhaﬂbumchusmbmtmﬂdeMSof
neighbothood, eonumunity and regional needs

o 'I‘hzdemkmofmmualfmlﬂmmldbcdeﬁgmd fit
lIocale with minimal Wmmmwm&s m
m&munddmgnmmnbemmd into the review of such
devclopinents.
Mault i

o Topwvide.ﬁnmm@!efmidmﬁalﬂevmpmmmmmmmvmm
iis occupants.,

0 To provide for suitable livi muomnmwinﬁlammmdmﬂwphysml
mmlandemmmcamls ﬁw:slmnimsﬁem

mpwmmwmmmmwmmmemmﬂm Element
goals and policies by caeating a mix of residential housing oppo lggmtammga
housing supply that aliows a variety of choice and by pmv:dmghousmgumtsgeamd
foward the middle income bracket,
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Housing

Q

Attain safe, sanitary, and livable lmusmg for the msidcnts of the Cmmty of
Hawaii.

Antain a diversity ofsoci»wonomicﬁﬂusiﬂgmix ﬁmgi;omthédiﬁ'c:tntparfs
of i County. _

Maintain & honsing supply which allows a variety of choice.
bmerplaoesmhvcmﬁmnCmtybyamimgw:hltmmm

 with decent liousing and suitable living environments for our people.

Woveandmnﬁmnﬂquah;yandaﬁoxdabdny of the existing housing stock.
Seek sufficient production of new affordable rental aml foe-simple housing in
the County in 2 variety of sizes to safisfactotily mmmmmemdsand
desices of famities and individuals.

Emmmmmmmawhbletaallmwgmﬂ!mafagc sex, marital
status, ethnic background and income.

Ithmposeduscwmﬂda}sooonformtoﬂmfo}hwmggmlsandmhmoﬁhe

Economie Element:

1]

o

Provide residents with opporumities to improve their quality of ife.

Ecomotmic, dew:lupmcnt and itnprovement shall be in balance with the physical
and social envirompenss of the island of Hawaii.

The Conpty of Hawaii shall m\m for diversification of its economy by
‘strengthening existing industries and atfracting new endeavors.

Bused on the above findings, nadmmnm&thatme velopioent
wﬂlnothaveanymbm:maladmsc mmm&gﬁ mwﬂlﬂs
‘approvalhcmmmmme;?djaﬁmnandp fﬁmpofChaptm‘ A.HRS relating to
Coastal Zope Management e MNo. D.e lanning Commission relating o the
Special Management Aren.

Approval of this request is mbmmmmmmm Should any of the foregoing
conditions got be met or substantially complied with in a timely fashion, the Planning Director
ahaummwpmwmmmmmmmmm

1.

The applicant, mmmwmmmmmmmmmmm
all stated conditions of approval.

mmmmmmshaﬁbemmmmmpmm
of Warer Supply in accordance with its "Water Commitment Guidelines Policy
mthlnmaaysafmeeﬁMVedmofmmSMAPﬂmn
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3 Construction of the proposed development shall be completed within 5 years
from the effective date of this permit. Prior to commencing construction, Final
Plan Approval for the proposed resail/commercial office buikiing shall be
socused from the Planning Deparimeat, - Plans shall identify proposed
structures, paved driveway aceess, parking stalls and Jandscaping in compliance
with the Zoning Code and Planning Departient Rule No. 17 (Landscaping
Rule) associated with dic proposed use,

7'4) - Prior to scoming Final Plas Approval, the developer shall jreparc 2 Solid
!\,// Wmhﬁmagﬁngun Plan for the development meeting with the approval of the
DepanmmtofPubEchks

5. ‘A-sewhmshanbcmmnedtotiginwiﬁ:ﬁwmbﬁwﬁumqmrm
meeting with the approval of the Department of Piblic Works,

6. Alii Drive and Kahaksi Road shall be i along the 's frontage
with cnxb, guticr, MMWWVM w&dmmgmdmmge
improvements, and relocation of utilities along the Al Drive and Kahaksi Road
frontages meeting with the approval of the Departinent of Pablic Works.

7. Should any semains of wnidentificd historic sites such as rock walls, torraces,
platforms, or husan burinls, hvambcmcawsymmhccmmnmud work in
meunmechamareashaﬂm&em:dthencpmmwmoﬂmmw
RMMEMWMDWM (DLNR—HPD)sha!lbemmedmmiy

Suhsequent war proceed wpon an archacological clearance from
ﬁmI)LNR HPDMnﬁndsthatmmmmtmmgammmhavcm

8. Anmmdcnmmofﬂmcfwﬂwpmﬁrmmofmamwmmem
maybegrmﬁedbyﬂ:emammg‘ﬁmmﬂmfoﬂowmgwmm

A. mmﬁmmmmmmtafwmmm“mem
forcseen or are beyond the control of the applicants, secoessors
assrgm,ammntmnmmemﬂmﬁhmfaukmmghgm

B.  Granung of the rime extension would not be contrary o the General Plan
or Zoning Code.

C.  Granting of the time extension would not be cantrary to the original
rcasmmforﬂwgmnﬁngofthcpcm

D. mmmmmmm(fwapeﬁudm%ﬁmmwm
onginally granted ormance (Le., a condition performed
-wnhmmywmyhecxmdedforupmmaddmmmlym)

oval 1ot, however, mﬂmmaspeﬁﬁcpmmmmsmmmas
m%gmmmmmem@uﬁcmmmmqmmﬁmm
agencies.
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Should you have any questions, p!eascfuelfreetocoma}\hccxawahaofmcl’
Depaiment. at 951-8288 or Royden Yamasato of the Plannmg Dreparanent West Hawaii Office

'Sim:mely,

L f %

LAusolD01. PC

o

Deprittraent of Public Werks
DcpatmmofWamrSnpme \riskm‘
Real Property Tax Di
West (;atfwaxlﬁfﬁeev’ .
DeparmMOanndanﬂNaturaIR{w )
KamHayushlda, Director/DOT-Highways, Honolulu
Corporation Counsel
Mr, Nmmymsm&mm
Ms. Mary Richrod




County of Hawai‘i

PLANNING COMMISSION

Aupuni Center o 101 Pauahi Street, Suite 3 e Hilo, Hawai‘i 96720
Phone (808) 961-8288 o Fax (808) 961-8742

October 6, 2008

Pacific Monarch Resorts, Inc.

c/o Mr. William C. Foulk

75-5656 Kuakini Highway, Suite 301
Kailua-Kona, HI 96740

Dear Mr. Foulk:

Special Management Area Use Permit (SMA 388)

Request: Time Extension to Condition 3 — Construction Timetable
Applicant: Pacific Monarch Resorts, Inc.

Tax Map Key: 7-5-18:11

The Planning Commission at its duly held public hearing on September 19, 2008, voted to
approve the above-referenced request for an amendment to Condition No. 3 (time to complete
construction) of Special Management Area Use Permit No. 388, which allowed the development
of a commercial/condominium complex and related improvements on 76,739 square feet of land.
The property is located on the makai side of Alii Drive bounded by Alii Drive and Kahakai Road,
south of Royal Kona Resort and north of Kona Reef Condominium, Puaa 3™, North Kona,
Hawaii.

Approval of this request is based on the following:

The applicant is requesting a 5-year time extension to Condition No. 3 of Special
Management Area Use Permit No. 388 (time to complete construction) to extend the
deadline within which to complete construction for the project from December 13, 2008
to December 13, 2013. Condition No. 3 of SMA Use Permit No. 388 states:

“Construction of the proposed development shall be completed within 5 years
from the effective date of this permit. Prior to commencing construction, Final
Plan Approval for the proposed retail/commercial office building shall be secured
from the Planning Department. Plans shall identify proposed structures, paved
driveway access, parking stalls and landscaping in compliance with the Zoning
Code and Planning Department Rule 17 (Landscaping Rule) associated with the
proposed use.”
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The Planning Commission approved SMA Use Permit No. 388, effective
December 14, 1998, to allow for the development of a commercial/condominium
complex and related improvements. The subject property is zoned Resort-Hotel District
(V-.75). The applicant proposes to develop 7,007 square feet of retail space and forty
eight (48) 2-bedroom condominium units with 115 parking stalls and perimeter
landscaping. Final Plan Approval for the project was issued on June 6, 2007, and the
foundation construction began in September 2007.

On January 31, 2002, the Planning Director granted an administrative time
extension until December 13, 2008 to comply with Condition No. 3 (time to complete
construction).

The non-performance is the result of conditions that could not have been foreseen
or are beyond the control of the applicant, successors or assigns, and are not the result of
their fault or negligence. According to the applicant, there were numerous reasons for the
delay, including construction delays due to a 30-foot wide lava tube that was found on the
site; delays due to design changes; processing delays due to the consolidation of the six
lots in the Land Court; and new requirements by the Department of Public Works for
drainage. Therefore, the non-performance was a result of conditions that could not have
been foreseen by the applicant and are not the result of the applicant’s fault or negligence.

Granting of the time extension would not be contrary to the General Plan or
Zoning Code. The General Plan designation for this area is Resort Node and Open. The
majority of the parcel is designated as Resort Node, which allows for a mix of visitor-
related uses such as hotels, condominium-hotels (condominiums developed and/or
operated as hotels), single-family and multiple-family residential units, golf course and
other typical resort recreational facilities, resort commercial complexes and other support
services. Only Major Resort Areas are identified as Resort Nodes on the LUPAG Map.
The Open designation, which is located on the makai portion of the parcel, allows for
parks and other recreational area, historic sites, and open shoreline areas. The property is
zoned Resort-Hotel District (V-.75). The granting of the time extension would not be
contrary to the General Plan or the Zoning Code.

Granting of the time extension would not be contrary to the original reasons for
the granting of the change of zone. The original reasons for the approval of Special
Management Area Use Permit No. 388, and its amendments, are still applicable today and
the request is not contrary to these reasons. Based on the discussion above, the request
for a 5-year time extension to Condition No. 3 (time to complete construction) of SMA
Use Permit No. 388 would not be contrary to the General Plan or Zoning Code nor the
original reasons for granting of the permit. The request is approved as follows (material
to be deleted is bracketed and struck-through; new material is underscored):
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The applicant, its successor or assigns shall be responsible for complying with all
of the stated conditions of approval.

(3] 2.

Construction of the proposed development shall be completed within 5 years from

the eﬁ'ectlve date of this [peﬁm*t] amendment. [Pﬂer—te-eemmenemg

[513.

[6] 4.

(715

A sewer line shall be installed to tie in with the Alii Drive Interceptor Sewer
meeting with the approval of the Department of [Publie-Werks] Environmental

Management.

Alii Drive and Kahakai Road shall be improved along the property’s frontage with
curb, gutter, and sidewalk construction, pavement widening, drainage
improvements, and relocation of utilities along the Alii Drive and Kahakai Road
frontages meeting with the approval of the Department of Public Works. The
street widening and roadside improvements required by this condition shall be
installed along an alignment meeting with the approval of the Department of
Public Works. Any portion of the subject parcel upon which the improvements to
meet this condition are installed, shall be subdivided and dedicated to the County,
upon satisfactory completion and prior to the issuance of a Certificate of
Occupancy, at no cost to the County.

Should any remains of unidentified historic sites such as rock walls, terraces,
platforms, or human burials, lava tube or cave systems be encountered, work in
the immediate area shall cease and the Department of Land and Natural
Resources-Historic Preservation Division (DLNR-HPD) shall be immediately
notified. Subsequent work shall proceed upon an archaeological clearance from
the DLNR-HPD when it finds that sufficient mitigative measures have been taken.
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[&-]6.

ear-may ded 1 add : ar)-If the applicant
should require an additional extension of time, the applicant shall submit
the request to the Planning Commission for appropriate action.

Further, should any of the conditions not be met or substantially complied with in
a timely fashion, the Director may initiate procedures to revoke the permit.

This approval does not, however, sanction the specific plans submitted with the request as they
may be subject to change given specific code and regulatory requirements of the affected
agencies.

Should you have any questions, please contact Norman Hayashi of the Planning Department at
961-8288.

Sincerely, F
Zfré/u, 1/ {, ,1,4//-0

R(;dney Watmdée, Chairman
Planning Commission

Lpacificmonarchsma388PC
cc:  Department of Public Works
Department of Water Supply
County Real Property Tax Division
Planning Department - Kona
Department of Land and Natural Resources/HPD
DOT-Highways, Honolulu
Ms. Alice Kawaha
Zoning Inspector-Kona
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Dr. William C. Foulk

Parthenon Group, Inc., A.LA
75-5656 Kuakini Highway, Suite 301
Kailua-Kona, HI 96740

Dear Dr. Foulk:

SMA No. 388 (Docket No. 98-000007)

Applicant: Diamond Resorts International, Inc. (formerly Pacific Monarch Resorts, Inc.)

Request: 5-Year Time Extension to Comply With Condition No. 2 (Time to Complete
Construction)

Tax Map Key: 7-5-018:011

The Leeward Planning Commission, at its duly held public hearing on May 15, 2014, voted to
approve the above-referenced request for an amendment to Special Management Area (SMA)

Use Permit No. 388 to allow a 5-year time extension to comply with Condition No. 2 (time to
complete construction). SMA Use Permit No. 388 had allowed the development of a commercial/
condominium complex and related improvements on 76,739 square feet of land. The property is
located on the makai side of Ali‘i Drive bounded by Ali‘i Drive and Kahakai Road, south of
Royal Kona Resort and north of Kona Reef Condominium, Pua‘a 3™ North Kona, Hawai‘i.

Approval of this amendment is based on the following:

1. The applicant, its successor or assigns shall be responsible for complying with all
of the stated conditions of approval.

2. Construction of the proposed development shall be completed within 5 years from
the effective date of this second amendment.

Hawai'i County is an Equal Opportunity Provider and Employer
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A sewer line shall be installed to tie in with the Ali‘i Drive Interceptor Sewer
meeting with the approval of the Department of Environmental Management.

Ali‘i Drive and Kahakai Road shall be improved along the property’s frontage
with curb, gutter, and sidewalk construction, pavement widening, drainage
improvements, and relocation of utilities along the Ali‘i Drive and Kahakai Road
frontages meeting with the approval of the Department of Public Works. The
street widening and roadside improvements required by this condition shall be
installed along an alignment meeting with the approval of the Department of
Public Works. Any portion of the subject parcel upon which the improvements to
meet this condition are installed, shall be subdivided and dedicated to the County,
upon satisfactory completion and prior to the issuance of a Certificate of
Occupancy, at no cost to the County.

Should any remains of unidentified historic sites such as rock walls, terraces,
platforms, or human burials, lava tube or cave systems be encountered, work in
the immediate area shall cease and the Department of Land and Natural
Resources-Historic Preservation Division (DLNR-HPD) shall be immediately
notified. Subsequent work shall proceed upon an archaeological clearance from
the DLNR-HPD when it finds that sufficient mitigative measures have been taken.

If the applicant should require an additional extension of time, the applicant shall
submit the request to the Planning Commission for appropriate action.

Further, should any of the conditions not be met or substantially complied with in
a timely fashion, the Director may initiate procedures to revoke the permit.

This approval does not, however, sanction the specific plans submitted with the application as
they may be subject to change given specific code and regulatory requirements of the affected

agencies.

Approval of this permit is based on the reasons given in the attached recommendation report.
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Should you have any questions, please contact Daryn Arai of the Planning Department at
961-8288, ext 8142.

Sincerely,

T ey

Brandi K. Beaudet., Chairman
Leeward Planning Commission

LDiamondresortssma388ipc
Enclosure: PC Recommendation Report

cc: Diamond Resorts International, Inc.
Department of Public Works
Department of Water Supply
County Real Property Tax Division
State DLNR-HPD
Mr. Gilbert Bailado
Planning Department - Kona



COUNTY OF HAWAI‘1
PLANNING COMMISSION RECOMMENDATION

DIAMOND RESORTS INTERNATIONAL, INC.
AMENDMENT TO SPECIAL MANAGEMENT AREA USE PERMIT NO. 388

The applicant is requesting a 5-year time extension to Condition No. 2 of Special
Management Area Use Permit No. 388 (time to complete construction) to extend the deadline
within which to complete construction for the proposed project. Condition No. 2 of SMA Use
Permit No. 388 states:

“Construction of the proposed development shall be completed within 5 years from the
effective date of this amendment.”

The Planning Commission approved SMA Use Permit No. 388, effective December 14,
1998, to allow for the development of a commercial/condominium complex and related
improvements. The subject property is zoned Resort-Hotel District (V-.75). The applicant
propose to develop 7,007 square feet of retail space and forty eight (48) 2-bedroom
condominium units with 115 parking stalls and perimeter landscaping. Final Plan Approval for
the project was issued on June 6, 2007. On September 19, 2008, the Planning Commission
granted a five-year time extension amendment to comply with Condition No. 3 (time to complete
construction).

The reasons for the delay since the approval of the previous time extension amendment
request include the local and national economies entering into a catastrophic cycle of decline
and financial difficulties. As a result, the previous owner of the property went into
receivership as the bank held it in portfolio until a resolution of the debt could be arranged.

Between 2009-2010, the existing building permits received final inspections for the
electrical rough-in, foundation and retaining walls. Additionally, there have been
improvements costing several million dollars put in place, including a 12-inch waterline in
Walua Road dedicated to the County and an 8-inch waterline installed on the property. The
water commitments and facilities charges have all been paid. Lastly, all the company assets
were purchased by Diamond Resorts in 2013.

The non-performance is the result of conditions that could not have been foreseen
or are beyond the control of the applicant, successors or assigns, and are not the result of
their fault or negligence. According to the applicant, there were numerous reasons for the
delay, including the local and national economies entering into a catastrophic cycle of decline
and financial difficulties with the owners of the property. There have been major improvements
constructed in excess of several million dollars, including the underground parking facilities,
foundation, rough-in for the electrical and major waterline improvements. Therefore, the non-
performance was a result of conditions that could not have been foreseen by the applicant and are
not the result of the applicant’s fault or negligence.

Granting of the time extension would not be contrary to the General Plan or Zoning
Code. The General Plan designation for this area is Resort Node, which allows for a mix of
visitor-related uses such as hotels, condominium-hotels (condominiums developed and/or
operated as hotels), single-family and multiple-family residential units, golf course and other
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typical resort recreational facilities, resort commercial complexes and other support services.
Only Major Resort Areas are identified as Resort Nodes on the LUPAG Map. The property is
zoned Resort-Hotel District (V-.75). The granting of the time extension would not be contrary to
the General Plan or the Zoning Code.

Granting of the time extension would not be contrary to the original reasons for the
granting of the change of zone. The original reasons for the approval of Special Management
Area Use Permit No. 388, and its amendments, are still applicable today and the request is not
contrary to these reasons. Based on the discussion above, the request for a 5-year time extension
to Condition No. 2 (time to complete construction) of SMA Use Permit No. 388 is approved.
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JAN 21 2021

Mr. Michael L. losua
Ms. Kimberley W. Yoshimoto

Imanaka Asato

745 Fort Street Mall, 17" Floor
Honolulu, HI 96813

Dear Mr. losua and Ms. Yoshimoto:

SUBJECT:

Special Management Area Use Permit No. 388 (Docket No. 98-000007)

Applicant: DPM Acquisition LLC dba Diamond Resorts International
(formerly Pacific Monarch Resorts, Inc.)

Request: Five-Year Time Extension to Comply with Condition No. 2

(Time to Complete Construction)
Tax Map Key: (3) 7-5-018:011

The Leeward Planning Commission, at its duly held public hearing on December 17, 2020, voted
to approve the above-referenced request to amend Special Management Area Use Permit (SMA
388) to amend Condition No. 2, which allowed the development of a commercial/condominium
complex and related improvements on 76,739 square feet of land. The project site is located on
the makai side of Ali‘i Drive bounded by Ali‘i Drive and Kahakai Road, south of Royal Kona
Resort and north of Kona Reef Condominium, Pua‘a 3rd, North Kona, Hawai‘i.

Approval of this amendment is subject to the following conditions:

L.

The applicant, its successor or assigns shall be responsible for complying with all
of the stated conditions of approval.

Construction of the proposed development shall be completed within 5 years from
the effective date of this third amendment, in accordance with the following
schedule: a) Application for Plan Approval shall be submitted to the Planning
Department no later than January 30, 2022; b) Application for Building Permit
shall be submitted no later than January 30, 2023; and c¢) Construction shall
commence no later than January 30, 2024. Failure to comply with this schedule

Hawai'i County is an Equal Opportunity Provider and Employer
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shall result in the automatic nullity of this permit, except that if the project is
substantially constructed but not completed, a time extension to complete
construction may be granted by the Leeward Planning Commission.

The applicant shall provide a site maintenance and safety program to the Planning
Department for review and approval within 60 days of the effective date of this
third amendment. In the development of this program, the applicant shall make
reasonable efforts to consult with neighboring residents by providing a copy of
the draft program by mail or email to the Kona Reef Owners’ Association and
individuals that testified verbally or in writing at the October 15, 2020 Planning
Commission hearing and/or the December 17, 2020 Planning Commission
hearing for feedback in preparation of the program submitted to the Planning
Department for approval. Said program shall include a discussion of the
consultation process, an analysis of the need for an interim pedestrian walkway
fronting the property’s road frontages; implementation timetable; and contact
information of the responsible person or company. This program shall be in force
until physical construction commences.

A sewer line shall be installed to tie in with the Ali‘i Drive Interceptor Sewer
meeting with the approval of the Department of Environmental Management.

Ali‘i Drive and Kahakai Road shall be improved along the property’s frontage
with curb, gutter, and sidewalk construction, pavement widening, drainage
improvements, and relocation of utilities along the Ali‘i Drive and Kahakai Road
frontages meeting with the approval of the Department of Public Works. The
street widening and roadside improvements required by this condition shall be
installed along an alignment meeting with the approval of the Department of
Public Works. Any portion of the subject parcel upon which the improvements to
meet this condition are installed, shall be subdivided and dedicated to the County,
upon satisfactory completion and prior to the issuance of a Certificate of
Occupancy, at no cost to the County.

Should any remains of unidentified historic sites such as rock walls, terraces,
platforms, or human burials, lava tube or cave systems be encountered, work in
the immediate area shall cease and the Department of Land and Natural
Resources-Historic Preservation Division (DLNR-HPD) shall be immediately
notified. Subsequent work shall proceed upon an archaeological clearance from
the DLNR-HPD when it finds that sufficient mitigative measures have been taken.

If the applicant should require an additional extension of time, the applicant shall
submit the request to the Planning Commission for appropriate action.
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Further, should any of the conditions not be met or substantially complied with in a timely
fashion, the Director may initiate procedures to revoke the permit.

[Note: Ramseyer version available upon request.]

This approval does not, however, sanction the specific plans submitted with the application as

they may be subject to change given specific code and regulatory requirements of the affected
agencies.

Approval of this permit is based on the reasons given in the attached Findings Report.

Should you have any questions, please contact Jessica Andrews of the Planning Department at
961-8155.

Sincerely,

DocuSigned by:
g\‘ﬁmy Carn Swaitf 1/21/2021 | 8:34 PM HAST

D9ADE

ancy carr smith, Chair
Leeward Planning Commission

LDPMAcquisitionAmendSMA388Ipc

Enclosure: PC Findings Report

cc w/enclosures:  Department of Public Works
Department of Water Supply
County Real Property Tax Division - Hilo
Department of Environmental Management
/ GIS Section

Plan Approval Section
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COUNTY OF HAWATI’1
PLANNING COMMISSION FINDINGS

DPM ACQUISITION LLC, dba DIAMOND RESORTS INTERNATIONAL
(FORMERLY PACIFIC MONARCH RESORTS, INC.)
AMENDMENT TO SPECIAL MANAGEMENT AREA USE PERMIT NO. 388

Based on the following findings, an amendment to Condition No. 2 (time to complete
construction) of Special Management Area Use Permit No. 388 is hereby approved, to allow the
development of a commercial/condominium complex and related improvements on
76,739 square feet of land. The property is located on the makai side of Ali‘i Drive bounded by
Ali‘i Drive and Kahakai Road, south of Royal Kona Resort and north of Kona Reef
Condominium, Pua‘a 3rd, North Kona, Hawai‘i, TMK: 7-5-018:011.

The applicant is requesting a five-year time extension to comply with Condition No. 2
(time to complete construction) of Special Management Area Use Permit No. 388, which was
approved on December 14, 1998, to allow the development of a commercial/condominium
complex, with 7,007 square feet of retail space, forty-eight (48) 2-bedroom condominium units
and related improvements on approximately 76,739 square feet of land. Final Plan Approval for
the project was issued on June 6, 2007. On September 19, 2008, the Planning Commission
granted a five-year extension of the time to complete construction. On May 15, 2014, another
amendment was approved to allow a five-year time extension or until May 15, 2019, to comply
with Condition No. 2. The most recent Plan Approval, dated May 22, 2017, approved four levels
of timeshare resort units above an existing concrete parking garage. The proposed development
will consist of forty-six (46) 3-bedroom units with 119 parking stalls and perimeter landscaping.
Previously, the total combined area of 76,739 square feet consisted of parcel numbers 11, 16, 26,
78, and 80, and portions of property (parcel numbers 11, 78 and 80) were used for a mini golf
facility. Since that time, the parcels have been consolidated into one parcel totaling 76,739
square feet. Condition No. 2 states:

“Construction of the proposed development shall be completed within 5 years from the
effective date of this amendment.”

The applicant cites the reasons for the delay since the approval of the previous time
extension amendment request, which include fiscal challenges with the previously proposed
design of the project that make it impossible to meet the current deadline to complete
construction. After assuming ownership of the property in 2013, Diamond Resorts had the
opportunity to conduct a feasibility study to determine the current actual cost for the original
design of the project. The study revealed that the actual cost exceeded the budget allotted for the
project by a range of 20 to 30 million dollars. The applicant has stated that the design is
currently being modified to make it economically feasible for build out and completion. The
redesign effort has caused significant delays that have led to this time extension request.

Several building permits have been issued and final inspections completed for
construction of retaining walls, structural columns for the foundation and an elevated concrete
slab. An electrical permit was issued and final inspection completed for the installation of empty
electrical conduit. Construction is currently on hold pending the approval of the amendment
request to SMA Use Permit Condition No. 2 for a time extension to complete construction.



Additionally, the applicant states that the design is currently in the process of being modified.
Final plan approval stipulates that there shall be no modifications to plans without prior written
approval of such changes by the Planning Department. The current plan approval expired on
May 21, 2019.

The non-performance is the result of conditions that could not have been foreseen or
are beyond the control of the applicant, successors or assigns, and are not the result of their
fault or negligence. According to the applicant, there were numerous reasons for the delay,
which include fiscal challenges with the previously proposed design of the project that make it
impossible to meet the current deadline to complete construction. After assuming ownership of
the property in 2013, Diamond Resorts had the opportunity to conduct a feasibility study to
determine the current actual cost for the original design of the project. The study revealed that
the actual cost exceeded the budget allotted for the project by a range of 20 to 30 million dollars.
The applicant has stated that the design is currently being modified to make it economically
feasible for build out and completion. The redesign effort has caused significant delays that have
led to this time extension request. Therefore, the non-performance was a result of conditions that
could not have been foreseen by the applicant and are not the result of the applicant’s fault or
negligence.

Granting of the time extension would not be contrary to the General Plan, Kona
Community Development Plan or Zoning Code. The General Plan designation for this area is
Resort Node, which allows for a mix of visitor-related uses such as hotels, condominium-hotels
(condominiums developed and/or operated as hotels), single-family and multiple-family
residential units, golf course and other typical resort recreational facilities, resort commercial
complexes and other support services. Only Major Resort Areas are identified as Resort Nodes
on the LUPAG Map. The property is zoned Resort-Hotel District (V-.75). The Kona
Community Development Plan (CDP), adopted in 2008, includes the subject property in the
Urban Area. The granting of the time extension would not be contrary to the objectives and
policies of General Plan, the Kona CDP or the Zoning Code.

Granting of the time extension would not be contrary to the original reasons for the
granting of the Special Management Area Use Permit. The original reasons for the approval
of Special Management Area Use Permit No. 388, and its amendments, are still applicable today
and the request is not contrary to these reasons. Based on the discussion above, the request for a
5-year time extension to Condition No. 2 (time to complete construction) of SMA Use Permit
No. 388 would not be contrary to the General Plan or Zoning Code nor the original reasons for
granting of the permit.

This approval is made with the understanding that the applicant remains responsible for
complying with all other applicable governmental requirements in connection with the approved
use, prior to its commencement or establishment upon the subject properties. Additional
governmental requirements may include the issuance of building permits, the installation of
approved wastewater disposal systems, compliance with the Fire Code, installation of
improvements required by the American with Disabilities Act (ADA), among many others.
Compliance with all applicable governmental requirements is a condition of this approval; failure
to comply with such requirements will be considered a violation that may result in enforcement
action by the Planning Department and/or the affected agencies.

i,



At their December 17, 2020 meeting, the Leeward Planning Commission voted to change
Condition No. 2, from what the director recommended, in order to establish intermediate
construction deadlines. The objective was to require that the applicant meets each successive
deadline and shows substantive progress towards completing the project. The Commission also
added Condition No. 3 in order to establish a site security and maintenance program to address
public testimony. Additionally, the condition was added to require that the applicant contacts and
addresses the concerns of surrounding property owners and public testifiers.

Based on the preceding findings, the proposed development will not have substantial
adverse impacts on the environment, nor will its approval be contrary to the objectives and
policies of Chapter 205A, HRS, relating to Coastal Zone Management and Rule No. 9 of the
Planning Commission relating to the Special Management Area.
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