






































SANDRA PECHTER SCHUTTE 1552
101 Aupuni Street, Suite 1014A
Hilo, Hawaii 96720
Telephone No.: (808) 969-7331

Attorney for Applicant
Big Island Country Club & Estates

BEFORE THE PLANNING COMMISSION

COUNTY OF HAWAII

In the matter of the application )
)

of )
)

BIG ISLAND COUNTRY CLUB & )'
ESTATES )

)
for a Special Permit for lands situated at )
Puuanahulu, North Kona, Hawaii, Tax )
Map Key No. (3) 7-l-5:por. 31, 34, 39, )
and 41 I )

--------------)

SPP 95-24

BIG ISLAND COUNTRY CLUB &
ESTATES' PROPOSED FINDINGS
OF FACT, CONCLUSIONS OF LAW,
AND DECISION AND ORDER;
CERTIFICATE OF SERVICE

Hearing Officer: Colin L. Love

BIG ISLAND COUNTRY CLUB & ESTATES'
PROPOSED FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND DECISION AND ORDER

BIG ISLAND COUNTRY CLUB & ESTATES (hereinafter :'BICC"), the Applicant

herein, hereby submits its proposed Findings of Fact, Conclusions of Law, and Decision and

Order in the above-entitled action:

FINDINGS OF FACT

Procedural Matters

1. On October 18, 1995, BICC submitted an application to the Hawaii County

Planning Commission ("HCPC") for a special permit, pursuant to Section 205-6, Hawaii

Revised Statutes ("HRS") and Rule 6 of the Planning Commission Rules of Practice and
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I,'.

Procedure ("Commission Rules"), to allow the establishment of a 50-unit private members

lodge on a ten-acre site within its property situated within the State Land Use Agricultural

District, as part of a larger project proposed for BICC's property. The application designated

that the lodge was to be located within portions of Tax Map Key ("TMK") Nos: 7-1-05:31, 34

and 39. (Planning Commission Official Record or "R", pp. 2-47.)

2. On December 18, 1995, BICC submitted an amendment to its special permit

application to the HCPC, under which the lodge was relocated to a ten-acre site within BICC's

property on a portion ofTMK No. 7-1-05:41. (R. pp.I72-174.)

3. Public hearings were held by the HepC on the special permit application on

December 13, 1995, February 1, 1996 and March 14, 1996. At the December 13, 1995

hearing, requests were submitted by Sally Rice ("Rice") and Debralee Kailiwai-Ray ("Ray")

for a contested case hearing on the applilfation. (R. pp. 136, 138, 153-155.)

4. On February 1, 1996, the HCPC voted to hold a contested case hearing on BICC's

special permit application. The HCPC also granted Rice and Ray standing as parties to the

proceeding. (R. pp. 201-202, 212-214.)

5. On February 6, 1996, Rodney Inaba ("Inaba") submitted 'it request to the HCPC to

be admitted as a party to the contested case proceeding, and on March 14, 1996, the HCPC

granted lnaba's request, admitting Inaba as a party. (R. pp. 217-230, 252, 256.)

6. On March 14, 1996, the HCPC appointed Colin L. Love as the hearing officer to

preside over the contested case proceeding. (R. pp. 252, 259.)

7. The contested case hearing on the special permit application was held on June 1 and

2, 1996 at the Kona Surf Hotel.
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8. Present at the contested case hearing were Sandra Pechter Schutte, Esq.,

representing BICC; Michael 1. Matsukawa, Esq., representing Rice and Ray; Inaba,

representing himself; and Richard Wurdeman, Esq., representing the Hawaii County Planning

Department.

9. At the contested case hearing, the hearing officer heard arguments on Rice and

Ray's Motion to Dismiss Application for Lack of Jurisdiction or in the Alternative Motion for

Stay of Proceedings to Determine Jurisdiction, dated May 18, 1996, and after hearing

arguments on the motion, found that the HCPC had jurisdiction over BICC's application.

(Transcript ("TR") v. I, p. 18,1. 11-15, v. II, p. 345 1. 17-15, p. 346, 1. 1-2.)

10. As of the date of the contested case hearing, BICC had submitted a complete

application for determination by the HCPC. In addition, the Planning Director, who is the

technical advisor to the HCPC, found thlj: application to be complete. (Tr. v. I, p 32,1. 14-16,

p. 54, 1. 16-25.)

Golf Course/Agricultural Lot Project Proposed by BICC

11. The special permit sought by BICC is part of a golf course project which is under

construction by BICC on its 425-acre parcel of land ("BICC's land"). (R. p. 8.) The entire

parcel is situated within the State Land Use Agricultural District. @.)

12. The plan for BICC's land includes the development of a 27-hole golf course; a

golf clubhouse complex, with dining facilities, golf pro shop, golf cart storage area, meeting

facilities, exercise room, locker and restrooms, tennis courts and swimming pool; and 106

one-acre agriculturallresidentiallots surrounding the golf course. (R. p. 8; Rice & Ray's

Exhibit N.)
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13. BICC's plan also includes the development of a community park and volunteer fIre

station on BICC's land. (R. p. 12.)

14. The golf course with related improvements (clubhouse with dining facilities, pro

shop and golf cart storage area), and one-acre lots are permitted uses within the State Land

Use Agricultural District, pursuant to the State Land Use law, Chapter 205, HRS.

15. Notwithstanding the fact that a golf course is a permitted use in the State Land Use

Agricultural District, the County of Hawaii requires the issuance of a use permit from the

HCPC, pursuant to Section 25-28 of the Hawaii County Code ("HCC"), for any golf course.

Such a permit was issued by the HCPC for the :BICC golf course and its .clubhouse on

March 13, 1990, as Use Permit No 74. (Rice & Ray's Exhibit D.)

16. The one-acre lots, which are part of BICC's development plan, required the

rezoning of BICC's land from Unplanneljl (U) to Agricultural with a minimum lot size of one

acre (A-la), and the County rezoned the property to this zoning designation under Ordinance

No. 94-78, in 1994. (Rice & Ray's Exhibit 0.)

17. The expanded use of the clubhouse complex, adding meeting facilities, exercise

room, locker and restrooms, tennis courts and swimming pool, the community park and the

volunteer fire station, are not permitted uses within the State Land Use Agricultural District

and required a special permit from the HCPC. Such a special permit was issued by the HCPC

on March 1, 1994 as Special Permit No.863. (Rice & Ray's Exhibit N.)

18. The concept of a private member's lodge as part of the BICC's golf course project

was not developed until after construction of the golf course had commenced and after Special
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Permit No. 863 had been issued. (Tr. v. I, p.140, In. 23-25, p. 141, In. 16-25, p.142, In.

1-15.)

19. The lodge was intended by BICC to provide an amenity to attract membership in

its golf course. (Tr. v. I, p. 141, In. 1-2.)

20. Since a lodge is not a permitted use in the State Land Use Agricultural District,

this use can only be established if a special permit is issued by the HCPC in accordance with

Section 205-6, HRS and Rule 6 of the Commission Rules. (R. p. 115.)

Description of the Property

21. The ten-acre site on which the lodie is proposed to be located (the "Lodge Site")

is situated on the makai side of the Mamalahoa Highway at Puuanahulu, North Kona, Hawaii.

(R. at 85.)

22. Although BICC's applicatioq, as originally submitted, showed the lodge to be

situated near the clubhouse, within portions of three separate tax map parcels, TMK Nos.:

7-1-05:31, 34 and 39, it was subsequently amended, because of public comments regarding

visual impacts of the lodge, to relocate the building approximately 100 yards away from the

clubhouse at its present location on TMK No.: 7-1-5:41. (Tr. v. I, p. 131,1. 11-25, p. 132,1.

1-7, p. 195,1. 11-12.)

23. The Lodge Site is designated Agriculture under the State Land Use system. The

Land Use Pattern Allocation Guide (LUPAG) Map of the County General Plan designates the

Lodge Site for Intensive and Extensive Agricultural uses. (R. at 86.)

24. The Lodge Site is entirely surrounded by BICC's land. (BICC's Exhibit I-A.)
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25. The Lodge Site and the surrounding BICC land were used in the past for cattle

grazing. Also, corn was raised on a portion of BICC's land. A significant portion of the

surrounding BICC land area has been developed into the first 18 holes of its golf course, and

the building permit for the golf clubhouse has been issued. The Lodge Site and the remainder

ofBICC's land is not being used at the present time. (Tr. v. I, , p. 179, I. 7-9, p. 197, I.

6-14,22-25, p. 198, I. 1, p. 201, I. 20-25.)

26. Physical access to BICC's land is by means of the Mamalahoa Highway, a State

owned road. (R. p. 95.)

27. The Land Study Bureau's detailed rand classification system, which rates land
I •

within the State from Class A (highest rating) down to class E (poorest rating) designates the

overall (master) productivity rating of the Lodge Site as "D" poor and "E" very poor. (R. p.

87.)

28. Although there are identified archaeological sites on BICC's land, there are no

such sites where the lodge is proposed. (Tr. v. I, p. 135, I. 3-25, p. 136, I. 1-13.)

29. There are no known endangered or threatened plant species on the Lodge Site.

(Tr. v. I, p. 137, I. 13-25, p. 138, I. 1-4.)

30. There is some usage of BICC's land by the threatened Nene or Hawaiian goose,

and to a limited degree by the Hawaii hoary bat. The area is not a habitat for any other

endangered animal species. (Tr. v. I, p. 120, I. 15-21.)

31. BICC's land is designated on the U.S. Army Corps of Engineers' Federal

Insurance Rate Maps as being within Zone "X" or an area that is outside of the 500-year flood
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plain. (R. pp. 87,98.) There are no known drainage problems either on the Lodge Site or on

BICC's land. Id.

32. Homestead and rural-residential lots are located adjacent to and to the mauka side

of BICC's land. Puu Lani Ranch Subdivision, an upscale agricultural-residential subdivision

with one-acre lots, is situated on the mauka side of the Mamalahoa Highway. (R. p. 88.)

33. There are approximately 850 to 900 acres of privately owned land, including

BICC's land, within the Puuanahulu area. This 850 to 900 acres, which is all classified as

State Land Use Agricultural land, is an island of private lands, completely surrounded by State

owned land. (Tr. v. I, p. 144,1. 9-25, p. 145,'1. 1-12.)

34. Rice resides near BICC's land, on leased land situated on the mauka side of the

Mamalahoa Highway. (BICC's Exhibit 21; Tr. v. II, p. 249, 1. 25, p. 250, 1. 1-13.) Ray

lives near BICC's land on family owned/land situated on the mauka site of the Mamalahoa

Highway. (BICC's Exhibit 21; Tr. v. II, p. 301, 1. 10-19.)

35. Inaba owns an undivided interest in a portion ofBICC's land, designated by TMK

Nos.: 7-1-05:29 and 30, which is approximately 300 to 400 years away from the Lodge Site.

Inaba owns no interest in the Lodge Site. (Tr. v. II, p. 227, 1. 1-4, p. 236, 1. 13-20.)

Description of Lodge

36. The lodge, proposed by BICC, is intended to be used by golf course members to

provide them with the convenience of overnight accommodations. (Tr. v. I, p. 132,1. 9-24.)

37. Only sleeping accommodations are proposed for the lodge. (Tr. v. I, p. 132, 1.

9-24, p. 195, 1. 15-16.)
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38. No restaurant, bar, retail outlets or other amenities usually found in a resort type

hotel are proposed for the lodge. (Tr. v. I, p. 132, I. 12-16, p. 195, I. 17-18,25, p.196, I. 1.)

39. The lodge is proposed to contain 50 rooms or units, having an estimated capacity

of 100 persons. (Tr. v. I, p. 132, I. 25, p. 133, I. 1-4.) A separate lobby and registration

area are also proposed. (R. p. 14). The present plans for the building propose a two-story

structure with the maximum height not exceeding 35 feet. The building area is proposed to be

somewhere between 40,000 to 50,000 square feet. (Tr. v. I, p. 133, I. 5-12.) The plans for

the facility show a vehicular parking area, with 51 stalls adjacent the lodge. (BICC's Exhibit

1.)
,

40. BICC proposes to construct and maintain, in private ownership, the road leading

to the Lodge Site. Neither the State nor the County will be required to construct or maintain

the roads leading to the Lodge Site. (Trl v. I, p. 157, I. 14-16, p. 158, I. 2-3.)

41. BICC also proposes to construct a left turn lane and acceleration and deceleration

lanes along the Mamalahoa Highway providing access into BICC's land in order to mitigate

the traffic impacts of BICC's entire project on the public highway. (Tr. v. I, p. 108, I. 9-15,

p. 157 I. 15-21.) It is anticipated that the lodge will not produce a noticeable difference in off-

site traffic, because the lodge is intended to be used by BICC's golf course members. (Tr. v.

I, p. 105, I. 16-25, p. 106, I. 1-4.)

42. BICC proposes to develop an on-site private wastewater disposal system, known as

the Hitachi wastewater treatment unit, to handle the wastewater disposal for the lodge. (Tr. v.

1, p. 89, I. 16-18). The effluent produced from this system is expected to meet the State

Department of Heath ("DOH") requirements for a secondary unit. Sludge from this system
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may only have to be removed once each year. (Tr. v. I, p. 92, I. 5-23.) There is neither odor

nor noise anticipated from this system. (Tr. v. I, p. 93, I. 1-14.) The system will meet all of

the DOH standards for private wastewater treatment systems. Further, the DOH will have to

approve this system. (Tr. v. I, p. 94-, I. 24-25, p. 95, I. 1-6.)

43. BICC has developed two wells as the water source to provide potable and

irrigation water from a private groundwater system for all of its lands, including the Lodge

Site. Thus, water from the present County water system will not be required for the lodge.

(Tr. v. I, p. 200, I. 23-25, p. 201, I. 1-5; R. P. 96.)

44. BICC has installed an electrical substation for the Puuanahulu area in conjunction

with its entire project. Thus, electricity is available to service the Lodge Site as well as the

entire Puuanahulu area. (Tr. v. I, p. 138, I. 12-22.)

45. BICC proposes to design amf construct a drainage system to dispose of surface

water on its property. (Tr. v. I, p. 114, I. 19-25, p. 115, I. 1-11.)

46. Solid waste generated by the lodge can be disposed of at the County landfill at

Puuanahulu. There is sufficient capacity at this County facility to handle the solid waste from

the lodge. (Tr. v. I, p. 117, I. 6-15.)

Consistency of Project with Special Permit Standards

47. A special permit may be issued by the HCPC, with appropriate performance

conditions, pursuant to Rule 6-7 of the Commission Rules, if the standards under Rule 6-6 of

the Commission Rules are met. These standards require that the use:

(a) Is an unusual and reasonable use of land situated within the
Agricultural or Rural District, whichever the case may be; and
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(b) Would promote the effectiveness and objectives of Chapter 205,
Hawaii Revised Statutes, as amended.

48. Rule 6-6 of the Commission Rules also requires the HCPC to consider, but not

necessarily to require compliance with, all of the criteria under Rule 6-3(b)(5). These criteria

provide that:

(a) Such use shall not be contrary to the objectives sought to be
accomplished by the Land Use Law and Regulations;

(b) The desired use shall not adversely affect surrounding properties;

(c) Such use shall not unreasonably burden public agencies to
provide roads and streets, sewers, water, drainage, school
improvements, and police and fIte protection;

,
(d) Unusual conditions, trends, and needs have arisen since the

district boundaries and regulations were established;

(e) The land upon which the proposed use is sought is unsuited for
the uses permitted within the district;,

(f) The proposed use will not substantially alter or change the
essential character of the land and the present use; and

(g) The request will not be contrary to the General Plan and official
Community Development Plan and other documents such as
Design Plans.

49. The lodge proposed by BICC is an unusual use of the land since the facility will be

used in conjunction with a permitted use in the Agricultural district, namely a golf course. It

will also be a reasonable use of the land within the district since the soil capabilities of the land

are poor to very poor.

50. BICC's use of ten acres of its property for a lodge will not be contrary to the

objectives sought to be accomplished by the State land use law because the objectives of the

land use law are to protect agricultural lands and to minimize scattered urban development.
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Since the entire 850 to 900 acres of private land within Puuanahulu is either subdivided into

residential-agricultural lots or planned as a golf course, the potential for further urban

development is remote. Further, the restriction on the type of development with a special

permit would limit urban use. In addition, the 425 acres of BICC's land, except for the actual

acreage used for the lodge, will remain in permitted agricultural uses. The use proposed is in

furtherance of a golf course which is a permitted agricultural use. Thus, the actual loss of

agricultural land would not be significant, and the benefit to agricultural use substantial. (Tr.

v. I, p. 154, 1. 21-25, p. 155, 1. 1-25, p. 156, 1. 1-10, p. 206, 1. 5-14.)

51. BICC's proposed lodge will not adversely affect surrounding properties. The, '

lodge is in the middle of BICC's 425-acre parcel, removed from neighboring landowners.

Wastewater treatment would be internalized on BICC's land. In addition, there would be no

traffic impacts as a result of the lodge. QTr. v. I, p. 156,1. 11-25, p. 157,1. 1-9.)

52. BICC's proposed lodge, at its relocated site, is sufficiently removed from

surronnding properties so that it should not have any adverse visual impact upon the

surrounding properties. (Tr. v. I, p. 156,1. 18-22.)

53. Although Rice has raised fears over potential danger to the Nene, Rice has not

presented any evidence that establishes that the lodge will increase the danger to the Nene.

(Tr. v. II, p. 262, 1. 13-25, p. 263, 1. 1-6, p. 283, 1. 10-20, p. 284, 1. 1-16.) Moreover, BICC

has proposed to implement a mitigation plan for the protection of the Nene. (Tr. v. I, p. 137,

1. 7-12.) Likewise, Rice has raised fears over the odor from BICC's sewage treatment plant;

however, Rice has not presented any evidence that establishes that the sewage treatment plant
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proposed by BICC will result in any odor affecting the surrounding properties. (Tr. v. II, p.

266,1. 17-25, p. 267, 1. 1-2, p. 275, 1. 17-25, p. 276, 1. 1-25, p. 277, 1. 1-8.)

54. Although Rice and Ray have raised fears about the impact of dust on surrounding

properties because of the dust created with the development of BICC's golf course, the land

area involved in the lodge is substantially less than the golf course and BICC is committed to

mitigate the impact of dust from the lodge development. (R. pp. 131, 163, Tr. v. II, p. 262,

1. 1-12.) Likewise, the fears expressed by Rice and Ray regarding the impact of the lodge on

the water resources of surrounding properties is not supported by any evidence on their part.

(R. p. 131; Tr. v. II, p. 264, 1. 8-9, p. 303, 1. 21-25, p. 304,1. 1-4, p. 271, 1. 12-25, p. 272,

1. 1-10.)

55. Although Ray has raised fears about increases in property taxes, Ray has not

presented any evidence that establishes tlj1at the surrounding agricultural properties will be

adversely impacted by reason of the lodge. (R. p. 131; Tr. v. II, p. 303, 1. 17-19.) Likewise,

Ray has raised fears about the protection of archaeological resources (Tr. v. II, p. 304, 1.

9-25, p. 305, 1. 1-10, p. 306, 1. 7-25), but the evidence establishes that there are no

archaeological resources on the Lodge Site. (T. v. 1, p. 136, 1. 1-13.)

56. Although Inaba has raised concerns about the partition of his undivided interest out

of the property owned by BICC (Tr. v. II, p. 227, 1. 1-21, p. 231, 1. 10-14), Inaba admits that

his undivided interest to be partitioned is approximately 300 to 400 yards away from the

Lodge Site. (Tr. v. II, p. 236, 1. 13-20.)

57. BICC's proposed lodge should not unreasonably burden public agencies to

provides roads and streets, sewers, water, drainage, school improvements and police and fire

July 7, 1996\BICC\Findings.pc 12



protection because all of the roads and streets, wastewater facilities, water and drainage

improvements are being developed privately by BICC. (Tr. v. I, p. 157, I. 10-25, p. 158, I.

1-3.) School facilities will not be needed for the lodge and the impact upon police would be

negligible given the nature of the private facility. BICC is proposing to construct a volunteer

fIre station on BICC's land for the Puuanahulu community, which will assist the County in

providing fIre protection for this area. (Tr. v. I, p. 159, I. 2-24.)

58. Unusual conditions, trends and needs have arisen since the district boundaries and

regulations were fIrst established in the 1960s which would justify the approval of a lodge by

means of a special permit. There has been an unusual trend which has converted the,

Puuanahulu area from a cattle grazing area when the district was fIrst established to a golf

course and small agricultural-residential lot area. Also, there has been a migration of residents

out of the area because of the lack of employment, and BICC's golf course project, with the

proposed lodge, has brought back many of the former residents to the area. (Tr. v. I, p. 159,

I. 25, p. 160, I. 1-18, p. 206, I. 17-25, p. 207, I. 1-17.)

59. The land on which the lodge is being proposed is marginal agricultural land, from

a technical standpoint, under the Land Study Bureau's classifIcation of the land as class D and

E. Thus, it is unsuited for many types of agricultural activities. (Tr. v. I, p. 160, I. 19-25, p.

161, I. 1-5.)

60. The proposed lodge will not substantially alter or change the essential character of

the land and its present use because the Puuanahulu area has already changed from a

traditional agricultural area to a suburban area with the establishment of upscale one-acre

agricultural and residential lots. Further, only a very small area out of BICC's 425 acres
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would be used for this facility. Thus, there will not be a significant change from a visual

standpoint. (Tr. v. I, p. 161,1. 21-25, p. 162,1. 1-7.)

61. The proposed lodge will not be contrary to the County General Plan. The

LUPAG Map, which designates the area for Intensive and Extensive Agricultural use does not

disallow the requested use; nor is any amendment of the LUPAG map designation required for

any special permit. (R. p. 117; Tr. v. 1., p. 83, 1. 12-25, p. 84, 1. 1-2, 16-17.) Also, the use

is consistent with the Land Use element of the General Plan which is to "designate and

allocate lands in appropriate proportions and mix and in keeping with the social, cultural, and

physical environments of the County" and to "encourage the development and maintenance of

the communities meeting the needs of its residents in balance with the physical and social

environment." The lodge will complement the permitted golf course by adding an increased

level of services and enjoyment for mempers of this facility. (R. pp. 117-118.)

62. The HCPC and the State Land Use Commission ("SLUC") have issued special

permits in the past for overnight transient accommodations, including permits for hotels, inns

and bed and breakfast establishments. (Tr. v. I, p. 42, 1. 21-25, p. 43, 1. 1-11, p. 148,1. 14­

25, p. 149,1. 1-13.)

63. The Planning Director, whose responsibility includes making recommendations to

the HCPC regarding permits to be issued by the HCPC, compared the application with the

standards for approval of special permits under the Commission Rules, and has recommended

that a special permit be issued to BICC for its proposed lodge, subject to certain performance

conditions. (R. pp. 115-120; Tr. v. I, p. 37, 1. 14-16.)
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HCPC's Authority to Issue the Special Permit

64. Pursuant to Section 205-6, Hawaii Revised Statutes, any special permit for land

the area of which is fifteen acres or less may be issued by the HCPC without further review of

the permit by the SLUC. The SLUC is only permitted to review HCPC decisions on special

permits for land the area of which is greater than fifteen acres.

65. There is no standard under Section 205-6, HRS, the SLUC Rules or Rule 6 of the

Commission Rules which provides for SLUC review of any HCPC decision in a special permit

application involving land areas of fifteen acres of less, when the use requested by the special

permit is within the fifteen acre limit but affects an area outside of a fifteen acre radius.
,

66. The lodge is only proposed on ten acres of BICC's land. It is not a use on an area

greater than fifteen acres, requiring additional review of the HCPC's decision by the SLUC.

67. There is also no requiremenq under Section 205-6, HRS or the Commission Rules,

which would prohibit BICC from filing a special permit application for a lodge, when it had

previously obtained a special permit for expanded uses of its clubhouse, a community park and

a volunteer fire station.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of this special permit

application as well as the parties involved herein.

2. A complete special permit application was submitted to the HCPC by BICC.

3. The lodge proposed by BICC is an unusual and reasonable use within the

agricultural district which may be permitted under Section 205-6, HRS and Rule 6 of the

Commission Rules.
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4. A special permit for the lodge proposed by BICC may be issued, subject to

appropriate performance conditions, under Section 205-6, HRS and Rule 6 of the Commission

Rules.

5. No further review of BICC's special permit application for its lodge by the SLUC is

required.

6. If any fmding of fact herein is found, upon review, to be a conclusion of law, then

that finding shall be considered a conclusion of law notwithstanding its placement in these

findings, and if any conclusion of law is found, upon review to be a finding of fact, then that

conclusion shall be considered a fmding of fact' notwithstanding its placement in these fmdings.

DECISION AND ORDER

Based on the foregoing Findings pf Fact and Conclusion of Law, a special permit for a

lodge on ten acres ofland situated within TMK No.: 7-1-05:41 is hereby issued, subject to the

following conditions:

1. The applicant, its successors or assigns, shall be responsible for complying with all

stated conditions of approval.

2. Construction of the lodge shall be completed within five (5) years from the effective

date of the special permit. Prior to the start of any construction, fmal plan approval for the

proposed improvements shall be secured from the Planning Director in accordance with

Section 25-243, HCC. Plans shall identify the proposed structures, vehicular traffic, paved

driveway access and parking stalls associated with the proposed use.
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3. A metes and bounds description in written and map form of the lodge site shall be

prepared by a certified surveyor or engineer in the State of Hawaii and submitted

simultaneously with plans for plan approval review.

4. A restrictive covenant shall be recorded against BICC's property which shall

restrict the use of the lodge from use by the general public and shall limit the use of the lodge

to golf course members. A copy of the covenant with this requirement shall be submitted to

the Planning Director for review and approval and a copy of the approved covenant shall be

recited in an instrument executed by the applicant and the County prior to final plan approval

for the lodge. The Planning Director shall promptly deliver such document to the Bureau of, '

Conveyances for recordation. A copy of the recorded document shall be filed with the

Planning Director upon its receipt from the Bureau of Conveyances.

5. During construction, should allY unidentified archaeological or historical sites or

remains such as artifacts, shell, bone, or charcoal deposits, human burials, rock or coral

alignments, pavings or walls be encountered, work in the inunediate area shall cease and the

Planning Director shall be inunediately notified. Subsequent work shall proceed upon an

archaeological clearance from the Planning Director when the Director finds that sufficient

mitigative measures have been taken.

6. A wastewater disposal system shall be constructed for the lodge in a manner

meeting with the approval of the State Department of Health.

7. Access to the lodge shall be constructed in a manner meeting with the approval of

the Department of Public Works, and shall be completed prior to the issuance of the certificate

of occupancy for the lodge.
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8. An endangered vertebrate species management plan for BICC's property, approved

by the United States Fish and Wildlife Services and the State Department of Land and Natural

Resources, shall be implemented to the extent practicable prior to the issuance of the

certificate of occupancy for the lodge.

9. An annual progress report shall be submitted to the Planning Director prior to the

anniversary date of the permit. The report shall include the status of the lodge development,

the compliance with the conditions of approval, and a detailed listing of public complaints or

problems and their disposition. If the applicant fails to comply with the conditions of approval

or is unable to resolve any public complaint(s),: the Planning Director shall investigate and, if

necessary, enforce the appropriate conditions. The Planning Director may, as part of any

enforcement action, refer the matter to the Planning Commission for review. Upon

appropriate findings by the Planning COipIIlission, that the applicant has failed to comply with

the conditions of approval or has caused an unreasonable adverse impact on surrounding

properties, the permit may be suspended or revoked.

10. An initial extension of time for the performance of conditions within the special

permit may be granted by the Planning Director upon the following circumstances:

(a). The non-performance is the result of conditions that could not have been

foreseen or are beyond the control of the applicant, successors or assigns, and that are not the

result of their fault or negligence;

(b) Granting of the time extension would not be contrary to the General Plan or

the State Land Use law;

(c) Granting of the time extension would not be contrary to the original reasons

for the granting of the speCial permit; and
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(d) The time extension granted shall be for a period not to exceed the period

originally granted for performance (i.e., a condition to be performed within one year may be

extended for up to one additional year).

DATED: Hilo, Hawaii, July 8, 1996.
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Big Island Country Club & Estates' Proposed

Findings of Fact, Conclusions of Law, and Decision and Order was served by facsimile

transmission, and/or by hand delivering, and/or by U.S. Post Office, postage prepaid, on

July 8, 1996, to:

COLIN L. LOVE, ESQ.
c/o Planning Department
County of Hawaii
25 Aupuni Street
Hilo, Hawaii 96720
Fax No. 961- 9615

VIRGINIA GOLDSTEIN
Planning Director
County of Hawaii
25 Aupuni Street
Hilo, Hawaii 96720
Fax No. 961-9615

RICHARD WURDEMAN, ESQ.
101 Aupuni Street, Suite 325
Hilo, HI 96720
Attorney for County of Hawaii

Planning Department
Fax No. 969-7049

RODNEY Y. INABA
P. O. Box 240700
Honolulu, HI 96824c0700
Pro Se
Fax No. 396-0676

MICHAELJ. MATSUKAWA, ESQ.
75-167E Hualalai Road, Suite 2
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Fax No. 329-0512
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